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PREFACE. 


H E chief End of all buman Laws 


- Liberties, and Properties : Our 
Wincefiors are famous in Hiſtory for their 
Wiſdom and Courage in forming and pre- 
ferving a Body of Laws the moſt capable of 


T.aws they eſteemed the nobleft Iaberitquce 
#bey could leave to their Pofterity. To be ſub- 
| 97 only to Laws made by their own Conſent, 
@rd to be put in Execution chiefly by thm- 
Raves, was a Happineſs that mo Nation, in 
M: World but the di ever enjoyed. 

: One of the moſt valuable Branches of cur 
- ow ts that which relates to Furies, whoſe 
$/1quily is beyond the Reach of Record or 
#/tory, they have the ſame Aera with our 
Contitution, which cannot ſurvive them, 
ol Liberty muſt expire with them, as the 
mal Bol with its moſt vital Parts. 
"3 1n foreign Realms the Subjefts chief Se- 
a/'y is the Integrity of the Kings Officers, 
i the Rack is on ſlight Circumſtances the 
Ewinary Method of trying the Truth of 8 
wp in criminal Caſes, which if an inno- 
k! Priſoner has Fortitude ſufficient to bear, 
A 2 be 
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is the Preſervation of Mens Lives, 


Y p1ſwering thoſe great Ends: - And thoſe. 


PREFACE. 

be remains a miſerable Cripple the reſt of bis 
Days; thy it often happens that exceſſroe 
Torture compels him to confeſs a Crime be is 
guiltleſs of, and to chuſe preſent Death as 
the leſſer Evil. Th 

But in F.ngland, unleſs by Parliament, 
no Man's Life can be taken away for any 
Cri;1e how great ſoever, without the Con- 
currence on Oath of twenty-four Men at the 
leaft ; ror could any Man, in former Times, 
be deprived of bis Liberly or Property, but 
by the Verait} of twelve Men. 2 

Our Anceſtors were too prudent to truſt 
ſuch great Concerns in the Hands of any 
Of.c:rs eproinied by the Crown, or of any 
ceriain N1;uber of Men during Life, lej: Wi 
they ji,0::11 be influenced or awed by great il 
Mcn, or corrupted by Bribes, Flattery, or 
Love of Powcr, x 

Tee [ncerlcinly of who fhall be Jurors 
on any Tnmuifition or Trial, and the little 
Time they continue in that Office, are ſtrong 
Barriers cgainſt Corruption, but when we 
confrier alſo the Impartiality required and 
enforced in returning Furies, and the Pro- 
pertres which the Law requires in every 
'Furyman when returned, we may almoſt 
doubt, whether human Wiſdom is capable of 
providing a more perfett Method of deter- 
mining the Truth of Fatts, conſiſtent with i 
ib: 


the Liberties of a free People, at leaſt we 
conclude that it has not hitherto done it. 
= Since this Book was printed, the follow- 
Wing Alterations have been made in the Lats 
elating to Furors, by 


Statute 24 Geo. 2. c. 18, Perſon ap- 
: plying for 
4 . a Special 
' HE Perſon, who ſhall by Virtue of Jury, hall 


FG either of ti:e Acts of 3, Geo. 2, C. 25. Day all Ex- 
RX 6 Gee. 2. c. 37. apply for a Special Jury, PENCes OC- 
Whall not only pay the Fes for >triking fuch gone 
W)ury, but ſhall alſo pay all the Exrevces oc- by the 
Fcaſioned by the "Trial of the Cauſe by ch Spe- 'j1'rial by a 
Wecial Jury, and ſhall not have any other 4. w - Special 
Wance for the ſame, upon T'ixation © Voſrs, Jury, 
Ethan ſuch Perſon would be intitiled vnto in and ſhall 
BCaſe the Cauſe had been tried by a Common have ds 
Jury, unleſs the Judze before whom the _ "us 
ECauſe is tried, ſhall immcdiately aſter the 2. 
WT rial certify in open Court, under his Hand <P 3 
| y a ) Common 
pon the Back of the Record, that the ſame x, . : 
as a Cauſe proper to be tried by a Special Except, 
ury. "  _ 
| Sec fo. 67, 
No Perſon, who ſhall ſerve upon any Jury Juryman 
turned by Virtue of any of the ſaid Acts, not to take 
all be allowed for ſerving on any ſuch more than 
Jury more than the Sum which the Judge, the Judge 


Dot exceeding the Sum of one Pound one Teaſona- 


EWhilling, except in Cauſes wherein a View aa, ary 
Wall be directed, raps "" 
i See fol. 182, &c. Except a View directed. 
F Every 


Fo tries the Iſſue, ſhall think reaſonable, ſhall think - 


| - 

| : : 
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Venire fa- Every Venire factas for the Trial of any [ 
cias for Ifſue, in any Action or Information upon 7 
Trial up- any Penal Statute, in any of his Majeſty A 
on any Pe- Courts of Record at 1/:/ftminſter, in tle 
nal Sta- Cyountics Palatine of Lancaſter, Cheſter and 7 
tute, on Durham, and the Principality of F/ales, ſhall þ 
ney be awarded of the Body of the proper Coun- * 
dy of the ©7 Where ſuch Ifue is triable; any Thing > 
County. the Statute 4 Anne, c. 16, to the con- * 
See fo. 22, trary notwithſtanding, | 
125. wht if 
No Chal- No Challenge ſhall be taken to any Pa-'Þ 
lengeto be nel of Jurors, for want of a Knight's being * 
taken for returned in ſuch Panel, nor any Array 3 


want of a quaſhed by Reaſon of any ſuch Challenge. 
Knight's oy 

being re- 

turned, 

See fo. 22, 
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WRL1ES, 


AND THE 


* Several Kinds of them. 


LL criminal Proſecutions and ci- All Proſe- 
vil Actions depend upon a Que- cvrions | 
{tion of Fact, and a Queſtion of and Achi- 
| Law; thatis, whether the Fatal- 2 on 
"Iedged be true or not, and, if it be true, whe- br joy” 
Aticr the Proſecution or Action be mzintain- 

"abc by Law; the Proſecution or Ation mutt 
Have both "Truth and Law to ſupport it, for, 
"Wceither fail, rhere is an End of it, And 
*Werctore the Netendant may either admir 

"Ihe Legality of the Action, and deny the 

EFruthof the Fatt: or he may admit the Truth 

"0x the Fat, and deny the Legality of the Ac- 

wn: And in ſome Caſes deny both ; as if 
ad Action be brought on a Promiſe to pay a 
SSam of Money, for which Fromiſc the Plain- 
* B Y 


I 


The Law 
to be de- 
termined 
by the 


Tudges, 
the Fat 
generally 


by a Jury. 


are to be tried by a greater Number than 


| be ſixteen, four Knights and twelve other; 


Furies and the ſereral 


tiff does not ſhew any Conſideration; if the 
Defendant denies he made ſuch Promiſe, | ; 
and upon the Trial the Jury find he did | 
Promite ; yet upon the Defendant's apc of | 
to the Court, that the Plaintiff has not al- 
ledged any Conſideration for the Promiſe, 
Judgment ſhall be given againſt the Plain- ; 
nn for the Law holds the Promile to be - 
voi : 
A Queſtion of Law is not canthls of be- 4 
ing decided by any, but by thoſe, who are 7 
learned in the Law: and therefore it is al- } 


' ways to be determined by the Judges; bur : 


a Queſtion of Fa@t, is for the moſt part 
to be tried by a Jury of twelve Men : 
And this is according to. the old Maxim, 
ad Quacſtionem Furs reſfondent Fudices, of 
a Ruceſtionem Fafti reſpondent Jurato-t 
: but in ſome Caſes, Matters of Fat 8 


wwelve: As in the Caſe of a Lord of Par 
liament, who is to be tried by his Peers, 
their Number is uncertain, but muſt bei 
twelve. In a Wrir of Right there mull 


or they may confilt of a greater Number 88 
2 Rcll. Abr. 674. In an Attaint the Jury ; 
mult confilt of twenty four, except the Ifluy Ws 
be upon & Matter out of the Point of the A'S 
taint, as upon a Plea of Non-renure, ani ie ith 
then the Trial may be by twelve. Ari 
in ſome Caſes the Fat muſt be found i 
be true by two Juries, v2. a Grand Jur' Lik 
and a Petit Jury, before Judgment can 4 i 
given againit the Nefendant, as upon In 

——_y for Treaſon, Felony, and tn 
like, "8 


0 my 
ur. 
WL 4 
©. 38 

"ng rh 

2 

A & E. 


« = 
+ 20 l 
RY” - 


Ki "ds of them. 


Juries are generally divided into Grand The feve- 


Furics, Petit Jurics, and particular In- ral Kinds 


Queſts. 
= Grand Juries are to inquire of al] Trea- 

Sons, Felonies, and ſuch other Offences 

ommitted in the County, for which they 

&rve, as are inditable ; and on ſufficient 
roof to accuſe the Offenders, and preſcnt 
®cic Accuſations to the Court. 

& Petit Juries are to try the Truth of ſome 
Matter of Fat in diſpute, alledged by the 
bbc Party, and denied by the other. 

Z Particular Inqueſts are of various Kinds, 

g the Coroners Inqueſt, who, when a Man 


I {14iv, are to inquire by whom and what 


WWcans it was done : And Inqueits of Office 
AWcn before the Sheriff, as on an Aion, 
8 which the Plantiff is to recover only Da- 
Ip ocs, if the Defendant does not deny the 
Fact, but admits the Plaintiff's Complaint 
& be true: The Court will ſend a Writ 
rhe Sheriff, to inquire by the Oath of 
l Ive Men what Damages the Plaintiff 


v) " 


_ Of Grand Furies. 


UL 


mes ſuſtained. Cro. Car. 414. 6 Med. 43. 


3 


of Jurics. 


WE is a Fundamental in our Conſtitution, To what 
bat unleſs by Parliament no Man's Purpoſe 


"WE can be taken away, but by the Judg- Grand Ju- 


f MP7 


t on Oath of twenty-four Men at the 7165 are or- 
A Grand Jury muſt accuſe him, and. 
AS E.3.C.4 42 E.z.c. 3. of whom 

pvc or more mult find the Bill of In- 
'E | B 2 ditmentr, * 


By whom As the 'Truſt the Law repoſes in Gr: 


to be re- Juries is very great, it has directed | 
turned, 


Grond Turies. 


ditment, Cro. Eliz. 654. Hob. 2.48. T31 ; 
$89. 3 [nft. 20. tho' it is not neceſſary that” 
all above that Number agree to the Bill : AL 
Perit Jurv, who alſo conhiſt of twelve, are to 
try the Truth of the Fat the Priſoner i; 1 
accuſed of, and to find him guilty ; but the{ 
are not the only ProteCtions the Law «© 
Fgland affords; there muſt be Witneſſe * 
twice examined on their Oaths, firſt beforyy 
the Grend Jury, avd afterwards before th-Y 
Petit Jury to prove the Fact ; there mu! 
be learned Judges to direct in Matters Fo 
Law, who, trom the Afſiitance the T 27 
requires them to give the Priſoner, in. Cai 
any Matter of Law or Matter of FaCt ar 
ſes in his Pavour, are generally faid to bl 
the Priſoner's Counſel (for in capital Cal: 
the Priloner was not allowed to have Cour 
fel, Dr, & Srnd, Dial. 3. c. 48. but: 
High Trreaton, which may work Corrupti' 
of Blood, and in Miſprifion of ſuch Treai i 
the Pritoner is allowed Counſel, Srar, 7 JI [! | 
3. C. 3. And befides all theſe there is i 
Mercy of the Crown to interpoſe, in Caſc 
Farour2ble or Noubteful Circumitances. 
On Commiſſions of Oper and Term! '# 
and Gaol Delivery, and Sunimons of :4 
Seſſions of the Peace, a Precept iſſues} 4 | 
the Sheriff to Return a Grand Jury, « 
are {worn to Inquire, touching ſuch 'I'h' 


as ſhall be given them in Charge. 2 
H. ÞP; C158: L. kh 


I's 


ys. BY 


$1 
& 
whom they are to be returned, anc 
what Men they are to conſiſt : Part ct 
is ſhewn by the Szar. r1 H. 4. c. 9. viii 
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Grand 7uries. 


J$. as follows, * Becauſe of late Inqueſts 
$ have been taken at Weſtminſter of Per- 
* tons named to the Jultices, without due 
* }cturn.-of the Sheriff, of which Perſons 
| {ome were outlawed before the faid Ju- 
® (tices of Record, and ſome fled ro Sanc- 
S cuary for Treaſon, and ſome for Felony, 
© there to have Refuge, by whom as well 
® many Offenders were indiGted, as other 
E lawiul Licge People of our Lord the 
® King, not guilty, by Conſpiracy, Aber- 
® menr, and falſe Imagination of other 
® Perſons, for their ſpeci:] Advantage and 
& fingular Lucre, againſt the Courſe of the 
# Common Law uſed and accuſtomed be- 
WE fore this time: Our ſaid Lord the King, 
Wor the greater Eaſe and Quietneſs of his 
WY Pcople, Wills and Grants, that the ſame 
WS Indictmencs ſo made, with all the De- 
F pendence thereof, be revoked, annulled, 
A$void'and holden for none for ever. And 
AMthar from henceforth no Indictment be 
oa ade by any ſuch Perſons, but by In- 
XK ueits of the King's lawful Liege People, 
"$in the Manner it was uſcd in the 'I'ime 
*Dvf his Noble Progenitors, returned by the 
AZSherifts, or Bailiffs of Franchiſes, without 
ny Denomination to the Sheriffs or Bai- 
: With of Franchiſes, before made by zny 
WW crfons of the Names, which by him 
092i! be impanelled, exoept it be by the 
$$O:ticers of the ſaid Sheriffs, or Bailiffs of | 
OT canchiſes, ſworn and known to make 
| WRbe ſame, and other Officers to whom it 
ertzineth to make the ſame, according 


= the Law of Evgland; and if any In- 


(WW iCtmcnt be made hereafter in any Poine 
- WS} to 
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Grand Furies. Y 


* to the contrary, that the ſame Indi&t- © 
* ment be alſo void, revoked, and for ever 
* holden for none.” P 
This A& in the firſt Place declarcs 
what was the Common Law before, an{ 
then introduces a new Law. 

By that Part which is declarative of the 
Common Law, it appears (!nrer- alia) it, 
That the Sheriffs or Bailiffs of Franchi- 
{es ought to return the Grand Juries, with- * 
out the Denomination of any Perſons, 
2dly, That the Grand Juries ought to be. 
of the King's lawful liege People, and nut; 
to confilt of Perſons outlawed or the like, 

By that Part, which is introduCtive of 4% 
new Law, it 1s enacted, that all Indit-F 
ments to be made in any Point to the con-# 
trary ſhall be void. IS 

And this extends to all Inditments for 
any Crime or Offence whatſoever ; for the 
Att ſays, if any Indiftment, ſpeaking ec 
nerally, without naming any Court, or be- 
fore whom. But it has been doubred who 
ther a Coroner's Inqueſt be within this Sta 
tute. Cr0. Car. 134. 1 Fones 198. Ley 51. 1 
O1ly's Caſe, Cro. Fac. 635. 1 
If any of the Grand Jury be outlaw 
ed, £9c. and not probi E59 legales hominc;, q 


or not returned by the Sheriff, £&c. oi 
put in at the Denomination of any Per# 
on, £9c. though all the reſt of the Grant? 
Jury be unexceptionable Perſons, all In? 


E i 


_ diftments found by them are void. 3 I: 
33, 34 12 Rep.97. 11H. 4. qr. fl. vl 
Stam. P.C. 81, 88. Fitzh. Indift me 
25. Coron. 89. Bro. Indiftinent 2 |} 
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Grand Furies. 7 


2? "Theſe ſeveral Matters were adjudged in One by | 
Searlet's Caſe, which is as follows: Ro- Conſpira- 
Sert Scarlet, with private Intent, malici- © Precu- 
*vuſly to indict ſome of his neighbours, re- A, _ 
Tueited the Sheriff to return him upon the yy PE OY 
"Grand Jury, but the Sheriff, knowing the et 
lalice of the Man, refuſed; notwith- Jury wg 
Nanding, by Confederacy with the Clerk, jj. ,... 
who read the Panel, he was ſworn tho',,,,*Qq by 
Þor returned by the Sheriff; and then the $he- 
Mmaliciouſly upon his own Knowledge, as ritf, fhned 
De pretcnded (his Brethren giving Credit and impri- 
2 Lim) indifted ſeventeen honeſt men ond. 
pon divers penal Statutes. The Juſtices 
Ending ſo many honeſt Men to be indifted, 

& they thought, maliciouſly, inquired of 
Me Grand Jury upon what Evidence they 
und thoſe Bills, who anſwered, it was 
ZYpon the Teſtimony and Knowledge of 
We of themſclves, viz. this Reuberrs Scar- 
87. Whereupon it was adjudged, 1ſt, 
'Fhat this Caſe was within this Statute, 
'ZKcauſe he was not returned by the Sheriff. 
"$T1y, that though he alone was ſworn 
Without the Return of the Sheriff, and all 
F reſt duly returned ; yer all the Indi- 
*Wents found by him and the reſt were 
\W9id by this Statute; for by this Caſe it 
"—SPpcers what Miſchief ſuch a fingle Per- 
FI might do. 3dly, That Scarlet might 
F indifted for an Offence againſt this 
Mature. 4thly, That this AR extended 
Wt only to Inditments of Treaſon and 
WMWlony, but to all other Offences whatſo- 
Fr. 5thily, That this Statute was not 
red as to any thing concerning Scarler's 
FFcnce, by the Statute 3 ZH. 8. c. 12. 
M OY And 


_— 

_— 
Arz 
ay oy 


Crand Furies. 


And tor, this Offence Scar/cr was indict- © 
ed, fined, and impriſoned. 3 Juſt. 35. * 
12 Rep. 97. 3 
But notwithſtanding this Statute, the + 
Sheriffs and their Officers having returned _ 
ſach Perſons as for the Advantage of ſuch 
Sheriffs and their Officers would be for- 
{worn and perjured by the finiſfter Labour 
of the {aid Sheriffs and their Officers, 
whereby many had been wrongfully accu- 
ſed, and many great Offences had been 
conecaled. By the Statute 2H.8. c. 12.1 
is enacted, * 1 hat the Juſtices of Gaol-De- * 
* livery, or Ss of Peace, whercot ? 
* one to be of tne Quorum, in their open 
* Seilions may reform the Panel returned? 
* -by the Sheriff ro inquire for the King, 7? 
_ © by putting to and taking out the Name? 
* of the Perſons ſo impanelled by the Dil? 
* cretion of the ſaid Juſtices, £c. and Þ 
* thar the Sheriff ſhall return the Panels 
* reformed,” Yide the Statute 11H. 7. c. 24 3 
This Att extends only toJullices of Gao'-Þ 
Nelivery and of the Peace, the Body © % 
it for all Offences is general and eviden % 
z MEL 33. 4 
It extends not only to Panels of Gran. þ 


Juries, but alſo to Panels of Petit Juriv W 
commonly called the Petit Jury, of Li'W 
and Death, which may be retormed by ti 
Juitices according to this A&, and ti: 
Sheriff is bound to return the Panel 7 
reformed. 2 Hale's H. Þ.C. 156, 26:8 

The Statute -of 5 .8. c. 12. as i 
been ſaid before, does not take away il 
Force of the Statute 11 H. 4 c. 9. as Wk 
any Point wherein both may conſt ro 
7 


; Crand Files. 
® ther; for if one of the Grand Jury be 
* outlawed or returned at the Denomination 
* of any Perſon except of the Juitices by vir- 
;tue of the Statute 3 H.S. c. 12. the In- 
Edictment is void. 5 Joſt. 55. 2 Hawk. 
IPC. 219. | 
> A Perſon arraigned on an Inditment 
Mound contrery to the Statute may plead 
the ſpecial Matter to avoid the Indictment, 
pnd alſo plead over to the Felony or other 
"Crime. A Perſon outlawed on an Indict- 
ment may ſhew that the Indictment was 
Raken contrary to the Statute ; but if the 
Matter to avoid the Indictment be a Mat- 
Fer of Record, as that one of the Grand 
Yury was outlawed, he muſt have the Re- 
"$0:d ready to ſhew, unleſs it be a Record 
"Wt the ſame Court, 3 Iiſt. 34. Cro. Car. 
254, 149%. 1 Zones 198. Ley 51. 


"y -44 » .* ® w hay 
12 Something has already been ſaid of what Oe 
0 Werſons a Grand Jury ought to conlilt, we ,, 

+ Wall! now treat of that Matter more par- (yrned of 
J! 


4% ularly. 


the Grand 


An Infant, one who is under the Age of aged or 


Awenty-one Years, ought not to be return- infirm. 


11:8 2+ a Juror; and by the Statute of }/e/t- 
ie W-/{cr 2. c. 38. old Men above the Age 
208 {eventy Years, Men troubled with any 
[1 WDrtiouai Sickneſs, or infirm at the time 
11 the Summons, are not to be put on 
| IW'cs. | 

6: WP aralytics, Tepers, Men who are blind, 
; 120 f, of unſound Memory, or ſo lame as 
y 88) carrot well go or {tand, of what Ape 
as WH<r they be, are within the Meaning of 
t 008 Act, and ſhall bave the Bencfit of it; 
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SubRance. 


own Habitations and the Attendance ther þ 


Crand Furies. 
and 1f returned by the Sheriff may have | 
an Attion againſt him without giving any 
Notice either of the Ape or Sickneſs ; but 
Notice by Word is good it Notice were re- | 
quiſite. 2 [nſt. 447. | 

By the Statute 28 E. r. c. 9. ſuch are 
to be put on Inqueits as are moſt ſufficient 


and leaſt ſuſpicious. And by Lord Chief 


Juſtice Hale it is ſaid, that at Common 

Law every Perſon returned on the Grand 

Jury ought to be a Freeholder at the leaſt, 

and that the Statute 2 H. 5. c. 3. which | 
requires Jurors that paſs upon the Trial of _ 
a Man's Life, to have 4os. per Annum 
Freehold, has been the Meaſure by which | 
the Frechold of Grand Jurymen has been: 
meaſured in Precepts of Summons of Sef-': 
fions. 2 Hale's H. Þ.C. 155, 2 Hawk.) 
P.C. 216. In the County of York 851.” 


fer Annnm is required by the Statute : 


7&8]WW.z. c.32. 6.8 And whereas d: 
_ Perſons within _* County of York 1: F 
able to ſerve on Juries at Afſizes and Sel 


fions of the Peace (having very confiders 
ble Eſtates in Freehold and Copyhold) tc 


their own Eaſe! uſed to prevail | with She ® 


riffs to be returned and ſummoned to tht h 
Service of the Seſſions, being nigh the! 


ſhort, which often neceſſitated Men oj 
m2aner Eſtates to be on Juries at the A! is 
f$zes than otherwiſe might and ought to bþ 
where the conſiderableſt Men of - Eſtate 
liable to the ſaid Service, ought in the 
legal Courſe ro be returned, ſummon 
and to ſerve, it is enacted, that no Pl 
ſon intereſted in ſuch Eſtate as will qui 


T Grand 7uries. 


**fy him to ferve on Jurics of the clear year- 
wy Value of r50/. or of any greater yearly 
"Value, ſhall be returned and ſummoned 
to ſerve upon any Jury at any Seſſions of 
Fthe Peace holden for any Part of the 
County of York, upon the Penalty of 201. 
to be torfeited by any Sheriff, Under-She- 
wif, or other Officer whatſoever, making 
Kd Return and Summons as aforeſaid, 


WF 


Þ be recovered for the Uſe of any Perſon 

at will ſue for the ſame, in any of the 
Courts of Record at J/e/tminſter, by 
Action of Debt, E&c. Start. 1 Anne, 
Q/ar. 2. Cc.13. 6.3. And if any ſuch Per- 
bn ſha]l ſerve as a Juror at any of the 


"Younty of Nork, or Adjournments for any 
"Þprt of rhe ſaid Ridings, he ſhall not 
| | thereby exempted from ſerving at the 
, Aflizes for the County of York, Star. 
. © Anne, c. 14. 5.6. 

1- 1 
.{. 
 - 
7 Grand Jury ought to be of the ſame Coun- 


"_ Ewhere the Crime was committed. 


be | 

we les homines, good and lawful Men; Men. 
therefore, as has been ſ4id before, a 

_— outlawed is not to be ſworn on the 


10d Jury, even though the Outlawry be 
004 perſonal Aftion. 2 Hale's H. P.C. 155. 
_=8F Cro0. Car. 154, 147, it is held not to 
AWizmaterial, unleſs the Outlawry be for 
89"). 3 Inſt. 33. 21 H.6.. 30. #1. 19. 
.- F”, tit, Proceſs 208. 1 Jones 198. 


The 


fons for any of the Ridings within the 


II 


**The Sheriff is not to return ſuch as Men of 
ell our of the County. Weſt. 2. c. 38. the ſame 
#E.1. c. 9. 2 Inſt. 44), 561. The County. 


3 he Grand Juries ought to be probi £7 Lawful 


12 


Their 
Number, 


What 


Number, 


and of 
what E- 
{late to 
ſerve on 
Grand Ju- 
ries jn 
Turkfpire. 


Grand 7uries. | 

The Number of a Grand Jury muſt be | 
more than twelve, and generally an odd 
Number, as ſeventeen, nincteen, or twenty- | 
one, is ſworn, to prevent the Inconveni- | 
ence of an equal Number of Voices upon | 
a Diviſion to retard their finding or not % 
finding a Bill, though twelve of them at 
the leaſt muſt agree to the finding of every 
Bill of Indiment, otherwiſe it is void. ® 

Only one Panel, conſiſting of forty eight | 
(each Perſon having fourſcore Pounds Land 4 
per Annum) ſhall be returned to ſerve on? 
the Grand Inqueſt at any Aſfliſe for the? 
County of York; and at no one Quarter-® 
Seſſions of the Peace for the ſaid County, 


or within any of the Ridings within the? 
ſame, or in any Place where fuch Seſſion 


ſhall be held by Adjournment within the 


County, ſhall be returned above forty e:ghty | 
Perſons to ſerve upon the Grand Inqueii 
Star. 1 & 8IW.3, c. 32.6.8. * M 


| When the Grand Jury being ſummone: 


a7 


A 
appear in Court their Names are call: 
over, and then the Court uſually nam 
which of them ſhall be Foreman, to whonM 
in the Preſence of his Companions, 8 
following Oath is to be adminiltred: XR 


* You ſhall diligently inquire, and tr. 
Preſentment make of all Articles, M8 
ters and "Things as ſhall be given you 
Charge, or otherwiſe come to your Knol 
Icdge, touching this preſent Servil 
The King's Counſel, your own, and yi 
' Fellows, you ſhall well and truly kei 
* Secret. You ſhall preſent no Man for 
tred, Malice, or Ill-wil ; nor leave any if 
* preſcr'if 


Grand Furies. 

© preſented for Fear, Favour, or AﬀeQiicn, 
®* or for any Reward, Hope, or Promiſe 
thereof; but in all your Preſcntments 
you ſhall preſent the Truth, the whole 
Truth, and nothing but the Truth, ac- 


cording to the beſt of your Skill and 
Knowledge. So help you God.” 


After the Foreman is ſworn, the reſt of 
*Xhe Grand Jury are {worn, three or four at 
> Timc in the following Manner : 


* The fame Oath F. D. your Foreman 
has new taken before you on his Parr, 
you and every of you ſhall well and truly 


2X7 obſerve and keep on your reſpeCtive Parts, 
8 So Lelp you Ged,” 


= After the Grand Jury is ſworn, the 

$L-ourt gives the Charge, ſetting forth their 
Duty, and what Matters are inquirable by 

AFFbem, and generally what Things require 

ZERbeir more immediate Attention. 

& The Clerk is to deliver to the Foreman 


4 
A 
»"& 


2888" y Bills brought befyre them. He ought 
| WS lo to deliver to the Foreman a Copy of 
\"&he Grand Jury's Oath as a DireCtion to 
cm in their Inquiry. 


After the Charge is given a Bailiff is 


\( Wo 4 i 
Worn to keep the Grand Jury. in this 
91 anner. 


* YOU 


Oath of a 
Bailiff to 

keep the 

Grand 


Jury. 


Grand Furies. 


* You ſhall diligently attend this Grand 
* Jury during this Seſſion of Oyer and 
© Terminer 3 you ſhall ſaf:ly carry to 
* them all ſuch Inditments, Informations, 
* and other Writings as ſhall be delivered 
* toyou by the Court; and the ſame, when 


* re-delivered to you by the Grand In- 


: ems you ſhall bring hack again and 


eliver them ſafe to the Court, without 


* any Alteration thereof, & help you 
* God. 


Then the Grand Jury withdraw into 


ſome convenient Room provided for them 


near the Court to hear the Evidence on 


Bills brought to them, and to procced to- 
gether on their Buſineſs. | 


The Names of the Witneſſes to every 
Bill brought to the Grand Jury ſhould bz 7 
indorſed on the back of it ; and one of the. 


Grand Jury ſhould come from his -Com- 


panions and ſee the Witneſſes ſworn to ©? 


every Bill, and rake the Bill and Witneſfles 


along with him to be examined before ail 


the Grand Jury. 

If any Bill of Inditment be exhibited 
apainſt any Perſon, and the Grand Jury 
find the Bill (which muſt be by the un: 


nimous Conſent of twelve of them at leaf}, 


for if only eleven out of twenty-three, or 


out of thirteen, agree to it, it is no Bill). 
the Foreman or ſome of them indorſe on 


the back of the Bill theſe Words 4 trac 


Bull. 


If there be more than one indited in 
one Bill, and the Grand Jury have Evi? 
dence: 


£ *%> # 


, Grand 7uries. 
&:; to ſatisfy themſelves to find the Bill 


ainſt one or more, and not apainſt ſome 

ers, then the Bill mult be indorſed 
thus, A true Bill as 10 A.B. and C.D. No 
ll as to B. F. and GH. 
*ZIf the Grand Jury have not Evidence 
& ſatisfy them to find a Bill againſt any 
ae Perſon named in the Bill, then they 
muſt indorſe the Bill thus, No Zz!. 
*1Ff the Grand Jury upon a diviſion of 
Voices, concerning the finding or not find- 
inp of any Bill, come into Court to declare 
their Opinions : It is. ufual tro colle&t 
Voices from the laſt in the pane], and fo 
_” to the firſt; whereby the Fore- 
wan declares his Opinion laſt, for or a- 
hk the finding the Bill. But after | 
KMving heard Evidence, twelve (as has 


| Bi ſaid) muſt agree to find it a true 


"Fl, or elſe indorſe it 20 Bil, and deliver 
- IF into the Court. 
2? When the Grand Jury have delivered the 
Mills into Courr, the Clerk aſks them if 
Mr y are content the Court ſhall amend in 
"Matter of Form, altering no Matter of 
Subſtance without their Privity ; and to 
this they conſent of Courſe. | 
The Truſt and Power of Grand Juries, 
WW and ought to be accounted the vgreateſt 
Unc! of moſt concern next the legi{larive : 
Fe Juſtice of England in criminal Cafes, 
| *Kmnoit wholly depends on their Ability and 
 "Ieprity in the due Execution of their 
' 2fffice ; not only the Commorers, but the 
—Weate(l} of the Nobility are liable to, and 
Wult anſwer their Accujations. For though 
28#7Lord of Parliament in Caſes of High 
ay ; Trealun, 


2 Bo 
HL p. 1 
4 84 
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16 


the guilty to anſwer for their Crimes, bu. 


It is enacted, that no Man ſhall be put t: I 


be taken by Petition or Suggeſtion, mad? 


' where the Fat was done; that is, by i Þ 


' the Truſt of inquiring out and indictirz1 


| Mind und Etiltate, to be from "T'ime 1% 


Grand Furies. 3 


Treaſon, Petit Treaſon, or Felony, at th: 
Suit of the King, is to be tried by ki* 
Peers, and not by a Petit Jury, yet he 1% 
liable to be indicted by a Grand Juri% 
By their Accuſation a Man's Honour, Life, 3? 
Liberty, Eitate, Blood and Propert; ® 
are at Stake; and therefore they ough: * 
to conſider that they are not only to briny 


alſo to prote&t the innocent from falſe Ac 
cuſations and Conſpiracies; and the Lay : 
ſeems to have appointed them as the pro- 2 
pereſt Safe-guards of the Subjefts lives anc? 
Fortunes, as well in the one Caſe as th: 7 
other; for by the Statute of 42 E. 3. c. :. 
to avoid the Miſchicfs of falſe Accufation: 


anſwer without Preſcntment . before Ju ? 
ſtices or Matter of Record, Ec. accordin* 
to the old Law cf the Land. And th: 


Statute 25 FE. ;. c. 4. ſays that none ſha'® 


A 


3 
ov 


to the King or his Counſe}, unleſs ir bY 
by Indictment or Pre{cntment of good an(? 
lawful! Men of the ſame Neighbourhocg 2 


Grand Jury. And from the great Conc 4 


gore of criminal Proſecutions, it is thu 


all the Criminals of a County, is placed i: 
Men of the ſame County, more at lea! 
than twelve, of the moit honeſt and mot 
ſufficient for Knowledge and Abilny © 


Time at the Scflions and Aﬀſizes, and if 
other Commiſſions of Oper and Termini 
named and returned by the Chicf ſworf 


T Crand Furies. 
: Ficer of the County, the Sheriff (who 


Was by expreſs Law antiently choſen an- 
Wally by the People of every County) 


ns properly qualified as before 's men- 
goned. 
I The _ of a Grand Jury is moſt 
#&cc!lently fer forth in their Oath (which 
apprehend cannot be altered but by Act 
a Parliament,) and there ſeems to be no- 
Ming in it that requires Explanation, but 
War Part of it which requires them 79 
We? ſecret the King's Connſel, their own 
$84 their Fellozs, This Parr of their 
th has Regard to the two great Ends 
a Grand Inqueſt ; namely, bringing 
guilty to Puniſhment, and proteCting 
innocent from falſe Accuſations. 
*KW&.As to the firſt where a Crime is com- 
Wttcd by many Perſons as in caſe of 
reaſon, Murder, Robbery or the like, 
py Things diſcovered by the Magiſtrate 
Proſecutor (who arc the Perſons meant 
By the Words King's Counſel) may be 
VOper to be given in Evidence to the 
Sand Jury, in order to enable them to 
Wd the Bill, or ſome of the Grand Jury 
: Way of themſclves well know ſome par- 
Wular Circumſtances, relating to the 
wp me, of which it may be neceſſary to in- 
Wm their Fellows; if theſe Things be dil- 
"cred, and the Criminals can get intel- 
gence of all that is known of their Vil- 


ics, they, who are not apprehended, 
08! certainly fly, and probably eſcape the 
Eniſhment they have deſerved; or they 

y conlult together, how to hide their 

; Crimes, 


i& 
$59 
as C FE 
be r 2 th 


Who is bound by the Law to return Per- . 


43 


1$ 


a great Miſpriſion, and to be puniſhed by 


Grand 7uries. 


Crimes, and prevent ſuch further Inquiries / 
as can be made afrer them; they may. 
form ſham Stories by Agreement, that. 
may have the Appearance of Truth, to. 
miſlead and delude the Jury in the Ex- 
amination, and avoid contradicting each 

other; they may remove or conceal all ſuch 
Things as might make a fuller Diſcovery 

of their Crimes, or become circumſtantial | 


Evidence againſt any of their Aflbciates, 


if one or more of them be known or ta- 
ken, or is to be indicted. FE 

As to the ſecond : If a Bill be brought | 
before them, accuſing a Man of any_ 
Crime, and they find the Accuſation to. 
be malicious and the Party innocent, 
the Grand Jury ought not to divulge.” 


any of the Evidence, ſuch malicious Pro-'? 


ſecutors have given before them, though * 
they may, and ought to indi them * 
for ſuch a malicious Proſecution, For © 
though the accuſed P2rſon be accquit-*? 
ted by the Grand Jury, yet, if what his? 
Enemies have ſworn be divulged and”? 
ſpread abroad, ill natured People will put * 
different Conſtrutions upon it, and the 7? 
innocent Perſon will hardly ever pet rid od 3 
the Scandal. Y 

By Stamf. 36. a. If any of the Grant 
Jury, who indited any Perſons of Felon\, 
diſcover the King's Counſel, in openly de 
claring that they have indited ſuch an! 
ſuch, ſuch Diſcovery has been deemed Felc-8 
ny. But by Lord Coke 3 Tnſt. 106. ſuch Di 


covery is accompanied with Perjury, any 


Fine and Impriſonment. 18 Z, 3. C8 
21:9 


q Petit Furies. 19 
$252. 27 Af. 63. George's Caſe. Fits. 


RCUrO. 2C), 272. 


Of Petit 7uries. 


N all civil Aftions and criminal Profſe- The Efect 
"2M cutions, the Parties, by their Pleadings, of Plead- 
rc to conciude upon ſome certain material ing: 
"Foint to be tried between them : The 
Determination of which, either the one 
Fay or the other, is the Foundation for the 
"Judgment of the Court. 
® This certain material Point 1s by Law- Ie: of 
ers called an Iflue, as being the ProduRt two forts. 
& Effet of the Pleadings, and is of two 

rts, either an Iflue in Law, or an Iflue 


el 

a © Fact. | 

h # On an Iflue in Law, the Queſtion is, rq,e in 
n "Whether the Law is for the Plaintiff, or (av. 


#r the Defendant, admitting all FaQts 


11 
1- Well __ to be true: As for Example, 
is WM 2 Man, to whom two other Men are 


0 ntly bound in a Bond, brings an Action 


uv; i this Bond againſt one of them only : 
he nd by the Declaration, wherein the Bond 
of Wit be ſet forth, it appears that the 


Wbligors were jointly and not ſeparately 


n{Wund ; if the Defendant upon this comes 
ni, ſays that the Declaration, and the 
1c MWtter therein contained, is not ſufficient 
nan Law for the Plaintiff to maintain his 
|c-Mtion againſt him ; and the Plaintiff on 


11/2 other Hand replies and ſays, that the *' 
= laration and the Matter therein con- 
"Wc, is ſufficient in Law for him to 
'ncain his Action againſt the Defen- 


dant 3 


4 _—— — ——— ——__——— 


_ 
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ly tried by 


Petit Furites. 


dant ; this is an Ifſue in Law. If to an. 
Action for ſcandalous Words, the Defen- | 
dant plcads that he is under the Age «| 
twenty-one Years: To wit, of the Age oi! 
eighteen Years and no more : Anc the 
Plaintiff replies, and ſays, that the Defen-. 
dant's Plea is not ſufficient in Law to bar. 
him from having his Action : And the: 
Detendant reJo! ns and ſays, that it is ſuf. 
ficient; this is a.ſo an Ifluve in Law:;' 
no Matter of Fatt is diſputed in either 
theſe Cafes, but only a Matter in Law 
In the fr{t Caſe the Queltion i is, whethc: 
one of the Obligors in a joint Bond, cn" 
be ſued alone without the other Obligor his 
Companion ; in the ſecond Cale the Que 
{tion is, whether an Action for ſcand YT 
dalous Words does not lie againſt an Iz 
fant of the Age of eightcen Years. Art 
therefore theſe lifſues are not to be triec. 
by a Jury, but by the Judges as the pro 
er Expolitors of the Law. 
Iffue in Upon an Ifſue in Fa&, the Queſtion i »M 
FaR. ee tome particular Fact, affirmec 
by the one Party, and denied b i 
other, be true or not ;. theſe are of var: 
ous ſorts, and though the moſt uſual Me} 
thod of trying theſe Iflucs, is by a Jury | ; 
twelve Men: Yet there are in ſome tcl 
Caſes, other Ways of trying Matters i 
Fact ; as by Record, InſpeCtion, Wager 
Law, Battail, E5c. which being ſome wi 4 
out of the Way of our principal Deſigs 
we ſhall paſs over for the preſent. [ 
As molt Matters of FaQ are triable 8 
Juries, the Trult repo!ed in them is gre: ; 
th Reputations, Lives, Liberties, 


Propy 


-otagat 8 


© Pp A Oe 7, FW 


General- 


a Jury. 


F Petit Juries. 

Properties of all the King's SubjeAs de- 
Fend on their Capacity and Impartiality ; 
From them the Accuſed engedts Lite or 
2J)cath, the Injured his Right and Recome- 

' Fence for his Loſs, and the Innocent Pro- 


-ction from malicious and falſe Proſecu- 
: $Rions or ACtions: And as the Truſt com- 


: Witred to Juries, is of ſuch great Impor- 
- Knce to the whole Kingdom, our Laws 
*Havc made molt excellent Provifions, that 


| 
s WFP p | 
i Ft ſhould be executed by Men equal to it, | 
' Sy Men of Fortune, which is a Pledge | 
; Sr their god Behaviour, by Men of Re- | 
1 Þvcation and of proper Age and Capacity ; | | 
i; Bl therefore we ſhall now conſider ; | | 
"ad! hot Men Petir Furies oiight 
8 70 conſult ; and all) 2who are ex- 
com empied from ſercytug on 7iuries. j 
=_ 4 6 or . | 
1 | | | 
VERY Jury that is returned for the whatrpro. | 
288-- Trial of any Iffue or Cauſe, ought to perties a 
100 pp ve three Properties, itt, He ought to Juror | 
' "=_ ; 
i: 8 dwelling molt near to the Place, where ought | 


ar: Wc Queſtion is moved. 2dly, He ought to have. 
Ni: 2 be the moſt ſufficient for Underitanding | 
y (bd Competency of Eſtate. zdly, He ought , 
tc be lcaft Suſpicious, that is, to be indif- 

s (MWrent as he ſtands unſworn, and then he 
-r (8 accounted in Law Liber & Legalis 
v1" ; otherwiſe he may be challenged, 


bh th 


'r (_ 

od not ſuffered to be ſworn, 1 {»ſt. 
VS 5. 4. v. - 

e 1 Men, who do not refide in the County, Jurors to 

= - all not be put upon Juries. Sar. be of the 

- a Av 2. C. 38. 13 Z,1, 'The Jury is re- fame 

-0 708 LE OE gukar]y County. 


In what 
Caſes 
Knights 
are to be 


of the Jury. 


Of what Men Petit Juries 


gularly to come from that County, in 
which the Matter is alledged to ariſe ; 
and antiently from the Vicinity, Neigh- 
bourhood, or Hunflred ; wicin: vicinorm 
fatla praeſumuntur ſeire, Perſons living in 
the Neighbourhood, being eſteemed the 
propereſt Judges of the FaCtts done within 


it's Limits, as being moſt likely to be 


proved by Wirneſles, and charged upon Per- | 
ſons, with whoſe Integrity and Reputati- |} 
on they are beſt acquainred. 2 Hawk. P. C. 
182, 403. 5 Mod. 405. If two Jurors come ® 
from the Vicinity or Hundred, it is ſuffi- © 
cient. Star. 35 H.8. c. 6. 27 Flis. c. 6. | 
1 Tiſt. 159. a. Hard. 228. 2 Hal. H. 
OP.C. 212. If the Lord of the Hundred 
be a Party, the Jury are to come from the 
next Hundred. And in an Action on the 
Statute of Hue and Cry, the Jury ſhall 
come from the next Hundred to that 
where the Robbery was committed. 1 Toft. 
157. 4, 2 Rcll. Ab. 596. And by the Bl 


| Statute 4E 5 Ann. c. 16. the Jury in all 


Caſes ſhall come from the Body of the 
<o/-0le County, except in criminsl Proſe- 
cutions, and Actions on Penal Statutess MM 

If the Iflue be on a Matter ariſing in 
two Counties, and it the Counties join, 


the Jury may come out of both Counties; a= 


but if the Counties do not join as Middle- 1 


ſex and Cornxrall, the Iffue may be tried 


by a Jury of either County. 2 Roll. 
Abr. 601, 603. 5 Mod. 22:3, Hcb. 550. 
2 Brownl. 27:2. = 

In a Writ of Right, four Knights ought þ? 
to be on the Jury. | | S 


I on © 


ought to conſiſt. 


| Tn an Attaint, a Knight ought to be re- 

7 turned of the Jury, 

* Inall Caſes where a Peer of the Realm, 
or Lord of Parliament is Party, a Knight 
*Zought ro be returned of the Jury 3 but 

when a Knight is returned of the 
Jury, tho' he does not appear, the Jury 
*may be of the Reſidue. 1 Iſt. 156. 4. 
*6 Co. 53. 1 Leon. 5, 1 Mod. 226. Skin. 
9. 1 Roll, Ab. 539, 2 Mod. 182. 
=: Show. 422, Upon an Indictment for 
#izh Treaſon, or Miſpriſion of the ſame, 
Petit Treaſon, Murder or other Felony, 
or Miſprifion of the ſame, a Peer ſhall 
be tried by his Peers; but for a leſſer 
Crime, though at the Suit of the King, | 

Epnd on an Appeal, he ſhall be tried by a 
Jury. =: Joſt. gg. 3 Tift. 50. 
3 Al] Jurors (other than Strangers upon Every Ju- 
ZI rcials per Medieratem linguae) to be re-ror in 
Furnced for Trials of Iffues joined in the England, 
ELourts of King's Bench, Common Pleas or t0 have 
EExchequer, or before Juſtices of Aſſiſe, 19) per 
IN: frius, Oyger and Terminer, Gaol- ar J 
Iclvery or Quarter: Seſſions, in any Coun- TONY 
xv of Frngland, ſhall have within the 
ZTounty 10/1. by the Year, of Freehold or 
Z& opyhold, or Antient Demeſne, or in 
ER ents, in Fee-ſimple, Fee-tail or for Life; 
and in every County of J/ales, every ſuch jr, wales 
ZJuror ſhall Th 6]. by the Year as afore- 6 1, 
=Þ:d; and if any of a lefſer Eſtate be re- A leſſer 
' *FKirned, it ſhall be a good Cauſe of Chal- Eftate, a 
' Fvge, and the Party returned, ſhall be good 
, | Wiſcharged upon the ſaid Challenge, or Cauſe of 
Qpon his Outh, Stat. 4&9 5 Will. & Mar. Chal- 
þ& 24. 9. 15, "ogy. 


\* It 


-*Þ 


24 Il lat If'ſtate a Petit Juror 
Tales 5 /. upon the Tales in England, who ſhail 


31. in 
Wales. 


W hat 


Leaſe- 
holds. 


Same Srar. Fd. 18, 19. 


by Leaſe for the abſolute 'Term of 5: 


Years or more, or for 99 Years, or ail 


Houlſe-keeper within the City, and hi 
I,ands, £c. or Perſonal Elltate to the \ 
lue of 1091. and the ſame Caule alledy: 


Perſon challenged may be examined 
Cath of the Truth of the Matter. &: 
3: Ge0c- 2+ C.'25« 9.19; 


On a It thall be lawful to Return any Perſu ; 


in Eng- have within the County 5 /. by the Year; . 
land, and anq upon the Tales in Wales who ſhall f 
have within the County 5 /. by the Yea W 


Any Perſon having Land in his ow! 
Right, of the yearly Value of 20/1. ove! 


and above the reſerved Rent, being hci 


= 
. 
Fi. 


other "Term determinable on one or mor: % 

Lives, may be ſummoned to ſerve on ]: 

ries as Preeholders may. Star. 3 Geo. i 

Of 25. d. 18. ©: 

A ſufficient All Lealeholders upon Leaſes, whe: 
Qualifica- the improved Rent ſhall amount ro 5: Ml 
tion. per Annum, over and above Ground-RentM 
or other Reſervations, ſha)l be liable 1 

ſerve upon Juries. Srar. 4 Geo. 2. C. 7.1.8 

In Lon- The Sheriffs of London ſhall not Retu: i 
don, Jurors any Perſon, to try any Iffue joined in af 
to have, of His Majeſty's Courts of King's Benc'iM 
Lands, or > PJe h - = 
efanal Common Pleas or Exchequer, or to {ct : 
; on a Jury at the Seſſions of Oyer i 

Eftate of T | £ b. 
1. Termincr, or S: lions of the Peace to \'\ 

10201. Va- Eos ED bb 
"i held for the ſaid City, who ſhall not b:ilf 


by way of Challenge, and found, ſh:\| 
admitted as a Principal Challenge ; and MM 


oneht to have. 25 


== The Sheriffs or other Officers, to whom None tobe 
he Returning of Juries doth belong, for returned 
ny County, City or Place, ſhall not return for 'Trial 
B&ny Perſon to ſerve on a Jury, for the of Capital 
®7T rial of any Capital Offence, who would V_ 
Wt be qualificd in ſuch reſpe&ive County, bp are 
Airy, or Place, to ſerve as a Juror in civil bed bo 
Cauſes; and the ſame Matter ſhall be a 4, 
Srincipal Challenge ; and the Perſon ſo Cayfes. 
ET hallenged, may be examined on Oath, 
Df the Truth of the Matter. Same Star. 
WF. 20. which Stature is made perpetual by 
$5rat. 6 Geo. 2.C. 57. w, 


3 As theſe Statutes govern the Qua- 
WY ifications of Jurors, as to their Real 
70 nd Perſonal Eſtate, in moſt Caſes, and 
WScc therefore of more general Ule, | 
ESHavc thought it neceſlary, to offer them 
ſt to the Readers Peruſal; but as in 
BYome Caſes it m'y not be neceſſary for 
WS )uror to have fo great an Eltate, Real 
Br Pcrſonal, as theſe Statutes reſpeively 
Wequire; | ſhall confider this Matter a 
Wittle more particularly, and ſee how the 
aw ſtood before thele Statutes. 
8 By the Statute of 21 Eg. i. Le /ts, 
"non ponendi ſim in affiſis, It 1s 
}Enattcd, that none ſhall be pur won Ju- 
Fics, except in Cities, Boroughs, and Mar- 
WF ©t- Towns, who have not 4os. a Ycar 
1 Land. 
"= By this Statute, and alſo by the Regi- 
Wicr, fo. 181. it ſeems admitted thar at the. 
ommon Law there was no Neceſlity, that 
SJ vrors in Cirics or Boroughs ſhould have 
F ny Freehold, 


- 
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IWhat Eftate a Petit Juror 


Alfo it ſcems agreed, that the Common | 
Law doth not require, that a Juror ſhould | 
in any Caſe have a Freehold of any certain 
Value ; and upon this Head it has been 
adjudged, that a Frechold worth but 2o ;. 


"= 
A 


or 55. or even 14. is ſtill a ſufficient Qua- Z 


lification tor a Juror, in ſuch Caſes as are ® 
not within the Statutes, which require a 7 
Freehold of a greater Vaiue. 2, 

Alſo it hath been adjudged, that the 
Common Law did not require that a Ju 
ror ſhould in any Caſe have any Freehold ; 
but this has been contradicted by many 
exprels later Authorities; agreeable to 
which, it ſeems to be ſettled at this Nay, 
that the want of Freehold is a good Chal-W 
lenge of a Juror in all Caſes, not otherwile 

rovided for by Statute, and conſequently 
in a Trial for High 'Treaſon in Lond, 
as well as in any other County. But it 
ſeems agreed that whenever the Lett 
of the Common or Statute Law require 
that a Juror ſhould have a Freehold, the 
Meaning is fully fatisfied by his having th:Wl 
Uſe of a Freehold ; and that it is not mi 
terial, whether he have it in his own o' 
his Wife's Right, or whether it. be ablo-i 
lute, or upon Condition, or an Eſtate 
Inheritance, or only for Term of one: 
own or another's Lite, ſo that it be in th{M 
ſame County wherein the Suit is brought 
end actually continue in the Juror till rh: 
Time when he is iworn. 2 Hawk, P. 
415. C. 45. V. 12, 15. = 

The next Statute is that of the 2 H. i 
c. 3- which ena&s, That no Perſon ſhi 
be admitted to paſs in any Inqueſt 2 1 

(08 
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. onght to have. 


Trial of the Death of a Man, or between 
WWarty and Party, in Plea real or perſonal, 
Ewhcre the Debt or Damages declared 
Ex mount to forty Marks, unleſs be have 49s. 
* Year above Repriſes, if he be challen- 
; ped, 9c. 
= This Statute does not extend to an In- 
Witment or Information for a Crime not 
apical. 2 Hawk. P.C. 416. S. 16. 
© This Statute was introduttive of a new 
EI aw only with reſpcA to the Puanrmm of 
Fhe Freehold ; for by the Common Law it 
F-25 requiſite that a Juror ſhould be a Free- 
=ZDolder; ſo that tho' this Statute be repeal- 
2d by the general Words of the Statutc 
= P.& MM. c. 10. as to Treaſon, yet ſome 
WF rcchold was ſtill neceſſary ; and lo it was 
lowed in Firzharris's Caſe by Pemberton 
Eb. ]. Stare Trials, Pol Nii. p. 263. not- 
SF ithitanding it was ruled otherwiſe in the 
Eſc of Lord Rel, by the ſame Judge, 
=. 534. and in the Caſe of Col. S:4ney, 
BW. 736. Which laſt Reſolutions were decla- 
WE to be illegal by ſeveral As of Parlia- 
cnt. Stat. 11. & M. Seff. 2. c. 2, 
/. ;. c. 2. Sir fohn Haxreles's Re- 
"=D -cks on thoſe Trials. Stare Trials, Vel. iv. 
= 159, 189, 2 H. H. ÞP.C. :7:. 
No Bailiff or other Officer ſhall return 
any Panel, any Perſon upon an Inquiry 
= the Sheriffs Turn, but ſuch as Ts 
Ends and Tenements in the lame County, 
"W=. Freehold to the yearly Value of 205. 
WF |calt, or Copyhold to the yearly Value. 
i: 6s. $74, Star. 1 R.3. cc. 4. 
EY In all Caſes where Jurors oupht to have 
pos of 40 5, a Year, they. ſhall from 
, C 2 heace- 
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' And it the Sheriff return any Perſon who 7 


againſt Sir Chriſtopher Blunt, upon an In- 


Il hat Iiſtate a Petit Furor 


henceforward have Lands of 4. a Year. F 


hath not 4/7. fer Arnnum, he ſhall forfeit 
205. Stat, 27 Eliz. C. 6. | 
— This Statute extended only to Ifſucs Z 
Joined in the King's Bench, Common Pleas, © 
or Exchequer, and before Juſtices of Aſie ; 
fo that it reached not to T'rials of Felon: 

before Juſtices of Gaol-Delivery, Oyer and © 
Terminer, or of the Peace : but tho 
Trials ſtood as they did by the Statute 
2 TL. 5. as to the Value of Jurors. Fi: 
Stat. 33 H.8. c. 23. 2 A. H. P.C. :1;.8 
C. 35. | F- 
In an Information brought by the Queen 


truſion, a Juror was challenged for Inſuth-M 
ciency of Frechold ; upon Examination it 
appearcd that he had Freehold to the Va-M 
lue of 155. fer Annum. It was ruled bz 
the Court that he had ſufficient to paſs on Po 
that Jury, for at the Common Law if 18 
Juror had any Freehold it was ſufficient; 
and tho' by the Statute 2 . 5. a Jur 


ought to have 20+. per Aunum, and bi 


the Statute 279 Eliz. 4l. per Anni 
where the Damages exceed 4o Mark:;# 
yet the Statutes ſpeak only between Par'\ 
and Party, which extend not to the Queer: 
wherefore the Juror was ſworn: But WM 
was ruled that he ought to have ſom 
Frechold; and therefore, one who I: 
not any Freehold was there challenged an 
withdrawn. Mich. 35 & 38 Elis. B. 1% 
Sir Chriſtopher Blunt's Caſe. Cro. Ein 
415. Goldsb. 136. - 
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ouoht to have. 


Z The Sheriffs of London may impanel 

= Perſons, being Citizens, who have Guods 
& ro the Value of 100 Marks, who ſhall be 
EZ ſworn, and a as other Perſons who have 

oy Lands of the Value of 40s. per Annum. 
© Scat. 4 H.8. c.3. 


"T7 


* Any Perſon being a Freeman of any City 
Zor Town corporate, and worth in move+ 
Zable Goods and Subſtance to the Value of 

©2401. ſhall be admitted in Trials of Mur- 

ders and Felonies in every Scflions and 

**Gaol-Delivery to be holden for ſuch Citics 

Zand Towns corporate, although they have 
no Freehold ; provided that this AQt do 

not extend to any Knight or Eſquire abi- 

Biding in, or reſorting to ſuch City, &c, 
Sar. 23 H. 8. c. 13. 

= But no:withſtanding this Saving for Ci- 

Kkrics, Boroughs and Towns corporate, there 

Ss no expreſs es To any Trial contrary 

Ro the Purview of this Statute, and made 

EÞpood by ſome other; and therefore it may 

dec argued, that the 'Trial of Felonies in 

Bl owns by Jurors worth qo. in Goods, by 

IV irtue of this Statute is no longer lawfu), 

Zr not being a Trial by Uſage, but by Sta- 

ZFure. Yet ſeeing the Statute 4 © 5 WW. 

X5 M. ſeems plainly to have a View to 
Wl rials in Counties only; and the Statute 

6 & 17 Car. 2. c. 3. which is penned al- 

molt in the very ſame Words, was taken 

6 way tv alter fe former Method of Tri- 

Is 1n Towns, leaſt it ſhould cauſe a Failure 

"Df Juſtice; and ir being generally im- 

,.Fratticable to get a ſufficient Number 

—Þt !uch Freeholders as the Statute requires 

3 Towns, it ſeems a reafonable Conttruc- 

w * 2 ow tion 
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What Eſtate a Petit Furor 


tion of the Statute 4 © 5 W.&9 M. that 4 
the Trial by the Statute of 23 H. 8. ſtil! 4 
continues lawful; but it hath been agreed, 


that for Trials in London for High Trea-F 


ſon, every Juror ought to have ſuch Free-Z 
hold or Copyhold as is required by the $14- 7 


tute 48 5W. & M. 2 Hawk. Þ.C 
417. C.43. $6.24. Vide antea fo. 25. 
In an Information in the Nature of «4 


orceſter, for uf 
Franchiſes in the 


: 
5 


= Warranto an ſeveral Citizens of 
"g ſeveral Liberties and 
aid City, the Counſel? 


b 
E- 


for the Defendants challenged the Polls?! 
for that the Jurors bad not any Freeholi'3 
within the County. The Judges debated JF 
this Matter, and ſeemed to think it no 
good Challenge, becauſe the Statute 
2 H. 5. c. 3. doth not extend to Caſc:f 
where the King is Party ; and the Statute 
25 H. 8. c.;. extends not to Cities and 
Corporations, but to the Sheriffs of Cour 
tics at large; for if a Panel made in i 
Corporation muſt have Freeholders, it 
Ka likewiſe have fix Hundredors, which 
cannot be in any Corporation; and lo 


27 Elis. c. 6. Therefore Jurors in Cor: 


orations muſt not be as at Common Lav. 
Fr is true in Zluni's Caſe (ſupra) it i 
ſaid, that there ought to be ſome Free 
holders, but that carnot be intended i1}8# 


Corporations, becauſe in many there ar: 


no Freeholders at all, and fo there would 


be a Failure of Juſtice; and ſuch a Chi! 
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lenge was never made in any Trial at Nj! 


Prius in Guildhall, London ; and it would! 


8 
== 


be inconvenient, after ſo long PraQtice 1 


the contrary, te admit ſuch Challenee/ 
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onght ro have. 


E7il. 34 £9 35 Car.2. B. R. Rex v. Hig- 
Sins. T. Raym. 48g. Skin. 91. S. C. 
"WM2ys, the Court ſeemed to doubt as to this 
© Point, it being in a City whioh was a Coun- 
*y within itſelf, and ſent to the Judges of 
hc Common Pleas to know their Opinion 
which was, that it was no Challenge; and 
Fhat thereby ſometimes might happen « 
Failure of Juſtice. Tbid. 106. E9 1 Yet. 
66. S. C. 2 Show. 287. S.C. 
"3 By the Statute 4 & 5W.ES M. C24. 
Fr is not ſufficient that a Juror be a Free- 
Holder, but he mult alſo have within the 
Fame County freehold or copyhuld Lands 
Ro the clear yearly Value of 10/. And 
Eho' this Statute ſeems principally to re- 
E&ard Countics at large ; yet it has Shen al- 
owed to extend to Trials in London for 
Sigh Treaſon. 2 H. H. Þ.C. 21z, 213. 
Francia's Caſe. State Trials, Vol, vi. fol.58. 
FL ayjer's Caſe, Ibid. 245. 
WF By the Statute 8 H. 6. c. 29. Infuffici- 
ZEncy or Default of Frank-tenement, is not 
$#»y Challenge to Aliens, who are impa- 
—Dcllc4 with Egl/ifp; but yet it ſeems to 
"Dc a Challenge to the Fingliſh who are im- 
\DHanciled with the Aliens; for the Words 
this Statute rely all upon tbe Aliens. 
are. 1:b. 3. 160. b, 2 HH. PC. 214. 
S236. 2 Hawk. P.C. 419. Cc. 43. 5. 35. 


He who is a-kin to either Party, either He who' is 


2B blood or Marriage ought not to be of the 
"Jv'y ; nor he, who is under the Influence 
JF cither Party, as Tenant or Servant of 


Influence 
of either 


(We Plaintiff or Defendant; or againſt 
3 , ; Party, &c. 
IF bom either Party has any AQtion then de- ;, on ”” 
F-nding; or who has any AQtion which be of the 
FO | C &- : impor ts Jury. 


"4% 
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32 IFho ought not to be L 
imports Malice, as Battery or Slander, 


if again{t either Party; a Man who is to 7 
| have any Benefit by the Event of the Suir, 
It | | 1s nor ro be of the Jury; as if he has F 
._ a Claim ro a Forfeiture which will incur 
"wy by convifting the Defendant ; nor he who 


has been choſen an Arbitrator by une «of © 

| the Parties, and treated of the Matter in - 
TDiſpute; the ſame of him who has decla- - 

red his Opinion of the Matter before #7 

hand, particularly if ſuch Declaration 7 
Proceeded frem II|-Will. An IndiQor, ori? 

one who has formerly given a Verdi& in © 

the ſame Matter, is not to be of the Jury, 

r Iift. 157, 158. Hob. 85. 1 Saund. 344 

9 Co. 71.4, Cro. Eliz, 334. Stat. 25 E. 1M 

C. 3. 1 $14. 244. ' 2 Hawk. P.C. 413.8 

Cro. Fliz. 663. 1 Vent. ;09. Allen 29. 

1 Salk. 152. But of theſe ObjeQons to ai 

Juror we ſhall treat more fully under the 

| Head of Challenges. . 
Perſons A Juror may be challenged if he be at 
convicted tainted. or convicted of Treaſon or Felony, 
Ll of any or for any Offence, to Life or Member, al 
 Crune. jn an Arttaint for a falſe Verdi, or fo 
Perjury as a Witneſs, or of Forgery on-1ne:8 


Statute 5 Eli. c. 14. or in a Conſpir:c5 
at the Suit of the King, or in any Sui 
(either for the King or for any Subjet 
be adjudged to the Pillory, Tumbre), 
the like, or to be branded or to be ſtigm: 
tized, or to have any other corporal Pu 
niſhment whereby he becomes infamous; 
for it is a Maxim in Law, repellitur a (1% 
cramento Tnfamis; and theſe or the 1k: 
are principal Cauſes of Challenge. Ani? 
It has been holden that ſuch Exception 


on the Petit Fury. 


© are not falved by a Pardon ; but none of 
T the above recited Chalicnges are principal 
Zones, but only ro the Favour, uvleſs the 
ZRecord of the Judgment or Conviction be 
#produced, if it be a Record of another 
Court, or the Term, Ec. be ſhewr, if it 
be a Record of the ſame Court. 1 1»ft. 
58. 4. 2 Hawk. P.C. 417. c. 43. 6. 25. 
Jf a Man be atrainted of Felony, and par- 
Sduncd, be ſhall not afterwards be ſworn of 
> Jury, for he is not probrs & legnlis 
Fomo; Poern mori poieſt, culpa perennis 
IFr/7. 2 Bulſt, 154 1 Brownl. 34. 
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If one, who is outlawed, be returned on Perſons 


wy 
dy 
Wl 


7 alis homo. 2r H. 6. 30. b. Bro. Chall. 
$4. though the Outlawry be only-in a 
Scrional Aion. 1 /7/t. 158. a. And the 
Sratute 11 ZH. 4. extends to Perſons outlaw- 
84d in perſonal Aﬀtions, becauſe an outlaw- 
28d Perſon is not accounted probns E9 lega- 
5 Homo to be ſworn in an Inqueſt, and 
\Þ3y be challenged for that Cauſe. C70. 


$47. 194. 1 Zones 198, But it ſeems that 
==Þ is not a principal Challenge, but only to 
De Favour, unleſs the Record of the Our- 
wry be produced, if it be a Record of 
1WFother Court, or the 'Verm, &c. ſhewn, 
i it be a Record of the fame Cours. 


BY Hook. P.C. 417. c. 43. 6. 25: 


7 Jury, he may be challenged, for he is not, ved. 


In the old Books it is faid, that if a Perſons 


Wan be excommunicated, he cannot be of excommw- 


/1-Þ 7- c. 43. 025. 

KY Aliens born cannot be returned of Juries Aliens. 
\n0YFr the Trial of Iffues between the King 
100d the Subjedt, 5 Co. 18.5, 10 Co. 104. 4. 


C5 I4 


YL Jury. 1 Þyſt. 158. a. 2 Hack. Þ. C. nicated. 


IFho are exempted from 


14 H. 4. 19, 23. Bro. Chall. 48. Deni- © 
Sen 2, 11. Fitz, Chall. 91. 1 Inſt. 156. b. 
But by the Statute 28 E. 3. c. 13. | 
when an Alien is Party as well in the Cale | 
of the King as of a Subje&, one Half of © 
the Jury ſhall be Nenizens and the other © 
Half Aliens, if there be ſo many in the. 
Town or Place; if there be not, then fo * 
many Aliens as are in the Town. When |: 
both the Parties are Aliens it is not necel- © 
ſary that cne Half of the Jury be Aliens, © 
2 Hawk. P.C. 419. ar 
Old Men above the Age of ſeventy: 
Years are not to be put on Juries. Star. ©: 
Weſim. 2. c. 38. 132. 1. 2» Inſt. 445. 
F. N. B. 165. Sta'e. 5 W. 3. c. 32. (4M 
Stat. 38 4 Anne, C.18. 6.5. . - 


Perſons troubled with «ny continual Dil: 5 


eaſe, or ſick at the Time of the Sum- 
mons, are not to be returned on Jurics. 3 
Star. Weſtm. 2. c. 38. 13 Ed. 1. As Pi 
ralytics or Lepers, and Men fo infirm tha 
they are not able to ſerve. Men who ar: 
deaf, blind, of unſound Memory, or of 
me that they cannot well go or ſtand, 
fhall have the Benefit of this Statute off 
what Age ſoever they be. And this is in 
Affirmance of the Common Law, = [| 
: The Statute of Weſtminfler 2. c. 33M 
which enacts that old Men above the Ag 
of ſeventy, or fick, or diſeaſed, or nu 
dwelling in the County, ſhall not be pu 
in Juries, 18 a dire Prohibition of itſci;jþ 
and therefore the Party grieved may har 
his AcQtion againſt the Sheriff, without gi 
ving any Notice either of his Age, Sic 
Lew 4 


ſerving on Furies: 


® nefs, or Non-commorency, yet it is uſual 


* ro ſue out a Writ (de non Ponendis in aſſiſts) 


©? that he return them not. But without 

=> doubt Notice by Word is ſufficient, if Notice 
7 be requiſite. 2 [n/t-447. F. N. Y. 166. 
2 Reg. 179, 180, 181, 183. 

"3 No Writ De non ponendis in afiſis & ju- 
Zraris ſhall be granted, unleſs upon Oath 
made that the Suggeſtions are true. Sar 

Ea © 5W.E AM. c. 24. (.2t. 

* If any Sheriff ſhall allow of any Writ of 
Non fonenadis in afſifis £5 juratts, or other 
Writ, to excuſe any Perſon from the. Ser- 
vice of any Jury under the Ape of ſeventy. 

EZYears, he ſhall forfeit 20/7. to be recover- 

Red by any who ſhall ſue for the ſame in 

any of the Courts at Weſtminſter, Stat. 

== W. 3. c. 32. 6. 6. 


| 7 orounded upen this Statute to the Sheriff, 


EX lf any be returned of a Jury contrary to 
EBhe Purview of the Stature Weſt. 2. he 
\{EFaonot be challenged, neither can the Par- 
2) grieved alledge the Matter for his Diſ- 
\Sharge, bur he muſt take his Remedy 
\ F@zaink the Sheriff upon this AR. 2 [ſte 
(447. F.N. B. 166. r Brownl: a1. But- 
nRer's Caſe Z.PÞ.R. Tit. Fury, 124. If 

ny Perſon required to make out Liſts of 

Perſons qualified to ſerve on Juries ſhall 
oF fully infert any Perſon that ought to be: 


n EDmitted, he ſhall, on Conviftion before a 


:ultice of the Peace, forfeit 20s. and. the 
Fvftice ſhall certify the ſame to the next 
i F$2varter-Seffions, which ſhall dire the 

ETlcrk of the Peace to ſtrike out the Mame; 
0/47. 3 Geo. 2. C25, 5.2. 


Infants, 


3. 


36 Il ho are exempted from 


Infants. © Infants, Perſons under the Age of twer- ® 
ty-one Years, are not to be returned on Ju # 

riess Mirr. c. 3. (6. 34. f. 225. Lit f 

6. 259. 1 Tiſt. 192. b. Star. 5 W.23. c.;: | 

6. 4 CStat. 3 £ 4 Anne, c. 18. 5. 5. F: 

Wherea In a Writ De aetate probanada, every Tu 
Juror ror ſhould have been of the Age of 54 : 
_— two Years at the leaſt, ſo that he was «| 
Years of full age at the Time of the Birth of him; 
Age. who ſued out the Writ. 21 R. 2. Fitz), 
Livery. 5 Bro. Furors 42. For he was} 

to try a Thing above twenty-one Year 

pans and a Man cannot be a Juror till hz: 
twenty-one Years of Ape. Hob. 325. 

Women. . Jn ſome Caſes Women are to be {worn 
i on a Jury: as where a Woman 1s attainted 
| of Treaſon or any capital Crime for which 
NF InCaſeof ſhe js to fuffer Neath, and being aſked Þ 
oo Pregnancy what ſhe can ſay for herſelf in Stay of Exc- 
4 pleaded. jon of her according to the Judgment 
” goes againſt her? if ſhe is with Child, 
e may alledge that Matter, and pray i 

{| Jury of Matrons to inſpe&Q and try whethe: 
"0 ſhe is with Child or not; and: the Coun 
4 will accordingly order the Sheriff to r:-M 
| turn a Jury of Matrons, and, if they find}? 
her to be with quick Child, the Execution 
ſhall be reſpited, that the Child may vil 
ſuffer Death for the Crime of the Mother. 
<e's Allo if a Man ſeifed of an Eſtate of Inhe-W 
Wric De Titance marries, and; afterwards dies with-W 
Fintre in- Out an Heir of his Body whereby the Lobe-B 
ſbiciendo, ritance ought to deſcend to his Brother oY 
eny other collateral Heir, and 'the Widowi® 

pretends to be with Child by her decealci? 

usband, the Brether or. other collatcriu 

Heir, to prevent any ſuppoſititiousBirth, m4 bo 

Ne &S0 ici 


$ 


0 
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X have out of the Chancery a Writ De Yen- 

T ire inſpiciendo, whereby the Sheriff ſhall 

Z caule the Woman to be examined by a Ju- 

Z ry of Matrons whether ſhe be with Child ) 

= or not. Reg. 2:7. | 
| 


Tenants in Antient Demeſne are not to + 12 
nteien 


* be impanelled to appear at Weſtminſter Demelſne. 


Sor elſewhere in any other Court upon any 
3 Inqueſt or Trial of any Cauſe. 4 {zſt. 269g. 
Bc. 58. F.N.B. 166. F. 167. 1 Co. 105. 
231f he be returned, his only Remedy is 


2 againſt the Sheriff, Paſeh, 31 Eliz. CY. 4 
RAMs v. Snowballs, 1 Leon, 207. | 
3 If a Pcerbe returned on aJury, and bring Peer. | 
Ja \\rit of Privilege, he ſhall be diſcharged. 
Sz: AJ. 24. 48 E. 3. 18, 30. 48 Af. 6. | 
RS 3 H. 8. 46. 8 Bro. Chall. 209, 211. Ex- | 
Scrpr. 3, F.N.B. 165, 166. E. Regiſt. 
-$178. But the better Opinion ſeems to be | 
t®Ethat even without ſuch Writ he may chal- "= 
| Rlenge himfelf, or be challenged by either = 
\{Rof the Parties. 2 Roll. Abr. 646. 1 Inſt. 

W156. b. 157. 9 Co. 49. 6 Co. 53- 

1 7ones 153. $i 

3 lt does not appcar that Members of the \tembers 

4 FHouſe of Commons have any Privilege of of the | 


Fbeing exempted from ſerving on Jurics; Houſe of |} 
Fbut in Sir Edward ZBainton's Caſe, who Commons. {| 
was returned on a Jury in the King's | 
ZBcnch, be being a Parliament Man, and 
X:hc Houſe then ſitting, the Court would 
'" vt compel him to be ſworn agiainlt his 
=IVill. Paſeh. 1665. Sir Edward Bain- 
=Wo2's Calc. TOTES I 
, $ Perſons whoſe Attendance is required Serjeants, 
 Þ* the ſuperior Courts of Juſtice, as Serje- Counſel 
pats at Law, Counſellors, Attornies, and lors, Ar- 
. other tornies, &e, 


4. 


King's 


33 Il ho are exempted from 


other Officers, and Miniſters of the Courts © 
are privileged from ſerving on Juries, | 
2 Roll. Ab. 646. TY. þ. 5, 6. Hill. 1696. 
B. R. Counteſs of Noxrhumberland's Caſe. 
2 Mod. 18:. Re 
—_ bs Clerks or Perſons in Holy Orders, ought © 
pag "* not to be returned on Juries. Trials per © 
s pars, C. 7. 6. 3. F.N. B. 166. B. Dal. * 
_ fon's Sheriff 123, 312. 4 Leon, 190. 2 Inſt, |: 
4, 121. ”; 
Coroners, Coroners, Verderers, Foreſters and o- | 
Verderers. ther Officers of the Foreſt, ought not to {* 
Ofc; be returned on Juries. F. N. B. 167. bw 
the Arn, Officers of the Army, and other Officers | 
nd che 7 and Miniſters belonging to the King, are 
exempt from ſerving on Juries. New i 

Servants, AÞr. of the Law. Frials 261. 
Srarone The Wardens and Fellowſhip of Sur- | 
exempt $<9ns in London are diſcharged, and not 7 
from ſex. chargeable of Inqueſts and Juries within F 
ving on the City of London ; and this AR extends | 
Juries in to all Barber-Surgeons' admitted according Þ 
London, te the Statute, ſo that they exceed not at | 
one Time the Number of twelve. Sat. i 
5 Hen. 8. c. 6. vide Stat. 18 Geo. 2. C. It 


Apotheca- All Perſons ufing the Art of an Apothe- : | 
ries of 


London Miles thereof, being free of the Society of JB 


exempe Apothecaries of Z0940:, and who ſhall be By 


from ſer- examined and approved, ſo long as they i 
ving on ſhall uſe the faid Arr, ſhall be exempt from | 


Juries ſo ſerving upon Juries ; and if any ſuch Per- MY 


long as ſyn ſhall be returned to ſerve in any Jury, | 
they ſhall £,ch Perſon producing. a 'Teſtimonia] un- Þ? 
uſe the | 
81d Art. Of ſuch his Examination, Approbation and Þ*? 
Freedom, E 


cary within the City of London and ſeven 


der the common Seal of the Corporation, Þ 


; Freedom, ſhall be diſcharged. Star. 
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6 Will. Z. C. & d. 3+ 


All Perſons ufing the ſaid Art of an And in all. 


b- Apothecary within eny other Parts of this other Parts 
Z Kingdom, Wales or Berwick, and who having 


® ſhall be brought up and ſerve in the ſaid w_ an 
2 Art as an Apprentice ſeven Years, ſhall {PPT 


2 likewiſe be exempted from the Duty afore- 
7 ſaid, fo long as they ſhall uſe the ſaid 


ticeſhip, 


*Z Art. Same Strat. 6. 4. made perpetual 


= ſerve on Juries. Star. 5 & BW. 5. c. 44 
$6.6. Ingram a Quaker, beirg returned on 
2 a Jury, appeared, bur refuſed to be ſworn : 
. tt Fyre Chief Juitice fined him 
© 49 5. 

the Chief Juſtice and Denton Juſtice were 
of Opinion he was Fineable. Forteſtue 
F Juſtice copr7a, but defired Time to con- 
3 fider. Reeve Juſtice, the Statute does 
ZZnot totally diſable a Quaker from ſerving i 
Jon a Jury, but only diſables him to ſerve 


\ ty Star. g Geo. 1, c. 8. 


All Sailors duly regiſtered are ex- Sailors, 


} empted from ſerving on Juries. Star. 9 & © 
S8]V.5;. C. 21. 


No Quaker or reputed Quaker hal] Quakers, 


— —— 


sf" 


n Motion to take off the Fine, 


gt:king an Affirmation inſtead of an Oath ; 


exempt one,, two or more Perſons from 


Egand it is very well known that in criminal | 
EZ Caſes, Quakers have ſubmitted ro be ſworn 
Band examined on Oath as Wirnefles | 
EZtherefore I think the Lord Chief Juſtice 
®Fhas done right in ſetting the Fine. Mich. 
38 Geo. 2. C. B. Irwin verſus Goldſmith, | 
| Pratt, Reg. C. B. 247. 1 


Perſons 

exempted | 
wir by the | 
ſerving King, | 


The King by his Grant or Charter may 


Who 13 to 


impanel 
and return 


the Jury. 


would occaſion a Failure of Juſtice ; ard Z 


Who is to impanel and 


ſerving on Juriesz but he cannot exempt 
a whole Hundred or County, becauſe it 


ſuch Exemption will not extend to a Þ 
Juror returned in the Court of King's 
Bench, unleſs there be expreſs Words in © 
the Grant or Charter including that Court, | 


? 


It is held that the Sheriff cannot return ! 
fuch Privilege of Excmption, but each | 
particular Juror muſt come in and demand | 
it. 21 Sid. 127, 243. T. Raym. 11; 
Hard. 389. 5 

In order to anſwer this great End «f* 
always having an impartial Jury, the? 
Law ordains, that the Officer whoſe | 
Duty it is to nominate and impanel the 
Jury, be impartial alſo, and liable to 
no Exception; and therefore we will now 
ſhew in a ſummary Manner : 


Who is ro nominate, impanel, | 
fuminon and return the Fury. 


A® every Suit or Cauſe of Aion ariſes 
and muſt be laid in ſome County orÞ- 
another, the Sheriff who is the chief Ofi-FÞ 
cer of the County muſt impanel and return | 
the Jury; but in caſe he is of Kindred to, o! 
under the Influence of either of the Par 
ties, (as ſhall be more particularly ſhewa 
hereafter when we treat of Challenges wÞ7 
the Array,) then the Proceſs for impanel-Þ 
ling and returning the Jury ſhall be dF 
rected to and executed by the Coroners s 
theÞ 


return the Fiiry. 47 


Fehc County; or in calc any of them are of 
EBZX indred to or under the Influence of ci- 

Ether of the Partics, then the Proceſs ſhall 

Ee directed to and executed by ſuch of the 

*ZCoroners as are indifferent ; but if none of 

the Coroners are indifferent, then the. 
Court will dire the Proceſs to two Per- 
 Fons nominated by themſelves. 1 Toft. 
S 58. a. Bro. Chall. 153. 

But the Proceſs ſhall not go to the Co- p,gen 
Foners, unleſs there be a Default in the not © go 
Shcriff himſelf; as if the Array be chal- to Coro- 

Jenged and quafſhed, for that it was made ners but 
Sy an Officer of the Sheriff who was of on a De- 
LE Tounſel with the Plaintif, the Sheriff fault of the 

Jha! be ordered to make the Array by Sherift. 

ESnother; ſo if Favour be found in the 

ZI)nder-Sheriff, and if the Array made b 
ZFhe Bailiff of a Liberty be quaſhed for Af- 
© Þoity between him and the Plaintiff, Pro- 

Refs with a Now omtzzas ſhall go to the 

@Sheriff,  ' | 

3 If the Array be quaſhed for Favour or If award- 

EKon-indifferency in the Sheriff, Proceſy <4 to the 

FIJhall not afterwards be awarded to the © ers 


in the She> 
riff, it ſhall never go back, tho' a new Sheriff be made. 


- 


If the Array be quaſhed for a Default 
ES the Coronetrs, Proceſs ſhall never go to [f Array 
ZW oſe Coroners, nor to others, but to Elifors 85 
—Woſen by the Court, or Ve- 


fault in 


: Sheriff, though a new Sheriff be made, f2r Favour. 


the Coroners, Eſliors to be choſen. 


But 


42 ' WWhe tis to impanel and 


== 4 But if the Array of the principal Px 
Aerotifron nel be quaſhed for Afﬀinity between the Þ 
new She. £2 Sheriff and either Party, and the Ar. 
riff, Array **Y of the Tales be made by a new She. 
being iff, the Venire factas ds novo ſhall bet 
quaſhed awarded to the new Sheriff, for no De-|- 
for AMni- fault is in him ; ſo if the Array made by} 
ty in the the Predeceflor of the preſent Sheriff b. | 
old She- de gs and quaſhed for Conſangui | 
ff, nity, the Plaintiff -may pray Proceſs © | 
ther to the preſent Sheriff or to the Co 

roners. = 

On Death If a Sheriff dies, Proceſs does not iſluet7 
of Sheriff. till another is made, and ſhall not go ro thei 
Coroners. Paſch. 4 W. & M. Rex verſu 
Warrington. 12 Mod. 22. Sed quaere nun, 

for if the Sheriff die before the Expiratio 

of the Year, or before he be ſuperſeded, 

the Under-Sherif ſhall nevertheleſs con 

tinue in his Office and execute the ſim: 

in the Name of the Deceafed, till anoth«|f 

Sheriff ſhall be appointed and ſworn; 

and ſhall be anſwerable during the Inter 

val, Ra ng Sheri "os have been, . 

'., Stat, 3 Geo, 1. Cc. 15.6.8. 2 
__ If an Aion be brought by one of th: 
Part Sheriffs of London, (or of any other Pla 
Y* where there are two Sheriffs) the Yen 
facias may be awarded to the other She 
riffs Paſch. 35 Car. 2. B. R. Rich verilui 
Player. 1 Show. 286. fl. 283. 2 Shou 
262. Pl. 268. Skin. 104. In en Inform 
tion for a Riot at Cheſter, it was ſuggel(tci 
on the Roll that one of the Sheriffs was | 
Defendant, whereupon Yenire facias iu 


, return the Fury. 
Sto the other Sheriff, The Defendant be- 


Ting found guilty, it was moved in Arreſt 
FZRof Judgment, that the YVenrre facias ought 
| to have been directed to the Coroners, 
E*becauſe both Perſons make but one She- 


3 iff; but the ObjeGtion was not allowed, 


Sor though one is challenged, the other 
* AHnay execute the Writ in the Name of 
DSoth ; the Coroners are not the proper 
EZOfficers but where the Sheriff is abſolutely 
E mproper, and not where there is no She- 
gif at all; for if he dies, the Coroner can- 
Hot execute the Writ. In the Caſe of two 
| Toroners, if one be challenged, the other 
nay execute the Writs, yet both make 
ESut one Officer : So where there are two 
SSherifls, if one be challenged, the other 
iu at. Paſch. 3W.& M. Rex verſus 
Warrington. 1 Salk. 152. 4 Mod. 65, 66. 
|Tarth. 214. 3: Show. 329. Comb. 191. 
=2: Mod. 2:. 
By If the Penire be awarded to the Coro- 
Wcrs for a Default in the Sheriff, and 
2 | *) do nothing upon the Writ, upon a 
EDcfault diſcovered in the Coronet of la- 
=&c lime, the Party may ſhew this to 
Fc Court, and if there be a new She- 
S*# made in the mean Time, ma 
ave a Venire facias to him, harwith 
MS Elifors. 
of In an inferior Court, where the Mayor 
9d Bailifs are Judges, the Yenire facias 
Day be awarded to and executed by the 
Ezilifs, notwithſtanding they are Judges 
© the Court, Cro. Car. 138. 


The 
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44 Who is to impanel aud 


Where on 'The Plaintiff, where he perceives any þ 
Suggeſtion Matter that would be a Principal Chai Þ 
of Plaintiff lenge for the Defendant to take to th: þ 
of Matter Array, in caſe the Proceſs to bring in th: iÞ 
OY Jury ſhould go to the Sheriff, £9c. may, 
Challenge for the ſake of expediting his own Caulz, 
to the She. ſuggeſt that Matter to the Court on Re-} 
riff, &, cord, and pray that the Proccſs may he} 
the Coro- direted to the Coroners, £c. And if theft 
ners, &. Defendant admits the Suggeſtion to be Þ 
ſhall re- true, Proceſs ſhall go as the Plaintiff haÞ 
turn the prayedz but if the Defendant denies that 
Jury. the Suggeſtion-is true, the Truth of if 
ſhall not be tried, but the Defendant's De 
nial of the FaQ ſhall be entered on the 
Roll; and the Yenire facias ſhall iflue ri 
the Sheriff; and the Defendant ſhall nai 
be admitted to challenge the Array fo 
that Matter which the Plaintiff fuggelicM 
to the Court, but he may for any otheÞ 
Matter. £ro. Chall. 82, 89, 154, 113 
179. Fyre verlus Banniſter, Moor 854 
Hutt. 24. ] 

But Froceſs to the Coroners, £7c. fhalf 
not iflue upon the Suggeſtion and Pray 
of the Defadene: for if the Matter bf 
would ſuggeſt be Kindred, E£9c. betwcaſn 
the Sheriff and the Plaintiff, he may tak 
Adventage of ſuch principal Chaile»f 
when the Jury appears: And if the Plain] 
tiff proceeds without removing the OW 
jection he delays himſelf, 2ro. Chall. 15:| 
On the otheg Hand, if the Matter || 


would ſuggeÞ be Kindred, Ec. berweel 
the Sh and himſelf, it is for his Af 


Aa AA he i: _ T7... = RY aL ad 


| vantage and does not hurt him, Jef 
Ils. Pl. 28. 
4 48 7M 


return the Fury. 
The Matter ſuggeſted by the Plaintiff in 


Zorder to have Proceſs to the Coroners, 
: mo contain a principal Challenge, and 
Enot a Challenge to the Favour, Dyer 367 
E2Zedfornue verſus Dandy, Hurt. 25. Crad 
Wdock verſus Wentock, Hutt. 26. Gonldib, 
*4:. Cane's Caſe, Moor 4759. Higgins verius 
ERSpicer, Moor 623. 1 Toft. 157, 158. Cro 
BFac. 547. Fenk. 11s. 

# The Sheriff, Ec. is not always at liberty 
EF pick a Jury out of the whole County at 


crſons qualified, to be made by Officers 

kppointed by the Law for that Purpoſe, 
hich is alſo a great Help to the Sheri, 
3c, who being but an annual Officer, 
ight otherwiſe be under great INitficulties 
n returning great Num ers of Juries 
ETroperly qualified, fo: want of knowing 
Fic Circumſtances and Abilities of a lut- 
EScicnt Number of Inhabitants in the 
W-ounty, 


urge, but muſt take them out of Liils ot 


Of 


4.3 


46 Of preparing Lifts 


Of Liſts to be prepared by the Con- 
ſtables, &c. of Perſons quali- 
fied to ſerve on Furies, 


Conſta- 4: HAT Sheriffs may be the better in- 
bles, &c. formed of Perſons to be returned, 
to prepare for the Trials of Iffues joined in the Courts 
Lifts of of Chancery, King's Bench, Common Pleas 
rho or Exchequer, or to ſerve on Juries at 
Kay »» Afſiſes, Sefſions of Oyer and Terminer, 
Juries for general Gaol-Nelivery and Seſſions of the 
Trials, . Peace 3 all Conſtables, Tithingmen and 
anddeliver Headboroughs, ſhall yearly at the Quar- 
them in to ter-Seſſions, in the Week after St. Michac,, 
the Quar- upon the firl{t Nay of the Seſſions, or upon 
ter Sefli- the firſt Nay that the Seſſions ſhall be 
ons. held by Adjournment of © any particular 
| Diviſion, return a Liſt of the Names and 
Places of Abode, of all Perſons within the 

Places for which they ſerve, qualified to 

ſerve upon ſuch Juries, with their Add: 

tions, between the Age of one and twenty 

| Years and ſeventy, to the Juſtices; which 
Juſtices, or two of them at the ſaid Sci 

ons, ſhall cauſe the Liſts ro be entered by 

Sherif to the Clerk of the Peace, amonglt the R* 
return <2rds of the Seſſions; and no Sheriff ſhal 
ries out of 1MPANE! or return any Perſon or Perſons, to 
ſuch Liſts. try any of the iflues joined in any of the 
{aid Courts, or to be or ſerve in any Jur! 
at the Afiſes, Seſſions of Oyer and 1«r- 
miner, Gaol-Delivery or Seſſions o the 
| "ct "Cace, 


of Perſons qualified. 47 


£ Peace, that ſhall not be named in the ſaid 

© Liſts. Star. 7, 8 Will, 3. c. 32.8. 4. 

The Juſtices of Peace for all the Counties Juſtices to 
” within England and Jales, ſhalt yearly at ue War- 
the Quarter-Seffions next after the twenty- (771 ® 
fourth of Zune, iflue their Warrants to 0,7 
the Head Conttables of every Hundred 


) bles t 
Lathe or Wapantake, requiring them to fmmon 


iſſue their Precepts to the Conſtables, Confta. 

> Tithingmen and Head boroughs, requiring bles, &c. 
them to meet together with the Head- to meet 
EConſtables, within fourteen Nays next af- and make 
Fecr, at ſome uſual Place, where the Con- Liſts of 
ſtables, £9c. ſhall prepare a Liſt figned by Perſons 
them, of the Names and Places of Abode Þalified 
Bf all Perſons within the Places for which ©2 {© gang 
&hey ſerve, qualified to ſerve on Juries ac- hae 


cording to the ſaid Statute, 4 Will. & M. Jae wu 
F. 24. with their Additions, between the j;jyggq to 


Woe of twenty one Years, and ſeventy the Quar- 
Nears, as by the Star. 7 WH. 3. c. 22. is di- ter-Sefli- 


eted, which Liſt the Conſtable, E9c. ons after 
early at the Quarter-Sefſions in the Week Michael | 
fter St, Michacd, upon the firſt Day of the mas. 
$cflions, or upon the firit Day the Seſſions 

hall be held by Adjournment, at any par- 

cular Place, ſhall return to the Juſtices. 

rar. 3 E9 4 Ann. c. 18. 6. 5. = 

The Perſons required to make up Liſts The Cgn: 
{the Names of Perſons qualified to ſerve ta cy 
h Juries, ſhall on Requeſt to any Pariſh mal- 
iticer, who ſhall have in his Cuitody ſpe 

y of the Rates for the Poor or Land Books of 
ax, have Liberty to inſpe& ſuch Rates, Rates, &c. 
d take the Names of ſuch Perſons qua- 


te ed dwelling within their PrecinAs, Sar. | 
co WGe0. 2. c. 25.6. 5. | | 


| And 


48 
And ſhall 
fix up Lifts 
at Church 
Dcors, 


If a Per- 
ſon not 
qualified 
be inſert- 
ed, to 
ſtruc! out. 


Coanſta- 
bles, Ec. 
may deli- 
ver the 
Liſts to 
the High 
Conſtables, 
who ſhall 
deliver 
them 18 
to the 


 Quarter- 


Seſſions, 


Misbeha- 
viour in 
Perſons 


required to make Lits by unduly inſerting or omitting Per/o- 
or taking Money, &c. how to be puniſhed. | 


Of prepariig Lifts 


And ſhall yearly, twenty Days at le«f 
before AMichaelmas, upon 'two Sundays, fix 
upon the Door of the Church, within thcir 
PrecinCts, a Lift of ſuch Perſons intended 
to be returned, and leave a Nuplicate of 
ſuch Liſt with a Churchwarden or Over. 
ſcer of the Poor; and if any Perſon not Þ 
qualified ſhall find his Name mentioned in þ 
luch Liſt, and the Perſon required to make Þþ 
ſuch- Liſt ſhall refuſe to omit him, the Ju | 
ſtices at their Quarter-Seflions, on Sati.. Þ 
faction from the Oath of the Party con- 
piatning, or other Proof, ſhall order his 
Name to be ſtruck out. Star. 3 Geo. :. | 
C- 25. 0.1. We | | 

Ir ſhall be ſufficient for any Conſtables, 
Tithing-men, or Headboroughs, after they 
have completed the Liſts for their Precindts, WM 
to ſubicribe the ſame in the Preſence of 
on. Jus For each County, £9c. and a 
the ſame ime to atteſt the Truth of ſuch 
Liſts, upon Oath, to the beſt uf thei 
Knowledge or Belief; and the Liſts ſhal 
(being ſigned by the Juſtices) be delivered 
by the Conſtables, £&7c. to the High Con-f 
{tables, who are to deliver in ſuch Liits IM 
the Quarter Seſſions, atteſting upon OM 
the Receipt of ſuch Liſts from the Conti 
tes, &c. and that no Alteration hath b::1M 
made. ſince their Reccipt thereof. i 
5 Geo. 2. Cc. 25. 6. 7. 

If any Perſon, required to give in " 
make up any ſuch Liſt, ſhall wiltully on: 
ary Perſon whoſe Name ought to be !! 


I ſerich 
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ſerted, or inſert any who oupht to be omit- 
ted, or ſhall take any Reward for omitting 
or inſerting any Perſon, he ſhall, for every 
Perſon ſo omitted or inſerted, forfeit 20 s. 
on Conviction before one Juſtice of the 
* County, £&c. where the Offender ſhall 
2 dwell, on the Confeſſion of the Offender, 
2 or Proof by one Witneſs on Oath ; one Half 
2 to the Informer, the other Halt to the Poor 
© of the Pariſh, Ec. for which the Liſt is 
& returned; and if the Penalty ſhall not be 
# paid within five Days, it ſhall be levied by 
TE Piftreſs and Sale of Goods, by Warrant from 
= one Juſtice ; . and the Juſtices before whom 
2 ſuch Perſon ſhall be convited, ſhall certi- 
Y fy the ſame to the next Quarter- Seffions, 
W which ſhall direct the Clerk of the Peace 
W to inſert or {trike out the Name. Star. 
WW 3 (7c0. 2. C. 25. (. 2. 


& Precept to meet with the Conſtables, E#c. High 

& ſhall forfeit 10/7. and any Conſtable, Ec. Conſta- 
Wailing to meet the Head Conſtable, and bles, Con- 
@ failing to prepare a Liſt, and to return the ttables, 

E ſame to the Juſtices as aforeſaid, ſhall for- &c. for 


W Conſtable, and Tirhing man, fo offending, Duty. 
ſhall be proſecuted at the Afiiles, Seflions 

1a of Oycr and Zerminer, or general Gaol- 
Delivery, or Seffions of the Peace. Star. 
L3& 4 4nng, c.18. Fs, 


8 Duplicates of the Liſts, when delivered ON 

Wh at the Seffions, and entered by the Clerk | :...1 by 

: ; of the Peace, ſhall, during the Scſliors, (he Clerk 

Wor within ten Days after, be tranſmitted of - the 

» i by the Clerk of the Peace to the Sheriff; Peace tn 
and the Shoriff ſha! rake care that the the She- 

| | DD Names rif, 


Any Head: Conſtable failing to iflue his Penalty on 


Wfcit 5/. and every ſuch High Conſtable, Neglect of | 


Of preparing Lifts 


Names be entered alphabetically with their 
Additions and Places of Abode ; and evc- 
ry Clerk of the Peace neglecting his Duty 
therein, ſhall forfeit 20/. to ſuch Perlons 
who ſhall proſecute for the ſame, till the 
Party be convicted upon an Indictment at 
the Quarter-Seſlions. Sar. 3 Geo. 2, 
C25 6:5 
TheRe- And tothe end that Sheriffs may not in- 
turn to the cur any Penalty or ſuffer any Damages by 
Tutlices ſummoning or returning any Perſon, named 
ſhall be a in the Liit of Jurors tran{mitred to them 
good tx. by the refoetive Quarter-Seflions, for not 
cule to the having ſuch Eitatcs as qualify ſuch Per- 
Sherift 'or (Gng to be Jurors, the ſaid Return to the 
eh 2un: Juſtices ſhall be a good Excuſe for the 
19%, © Sheriff for ſuch Summons and Returns; 
and it any Action ſhal! be brought againit 
any Sheriff for ſuch Return, the Sherit 
may plead the General Iflue; and if the 
Plaintiff be nonſuited, &c. the Plaintiff or 
Informer ſhall pay treble Coſts. Star. :, 
Penalty-on &:W.-3.. C.'32..:$::6. 
the Sheri If any Sheriff or Officer ſhall ſummcn 
ſummon- and return any Perſon to ſerve on any Jury, 
ing and before the Juitices of Aſiſe, Ny 1:5, 
ihe or Judges of the Great Seffions in Ia/c;, 
wy Akan or of the Seſhons for the Counties Palatine, 
ed in ſach Whoſe Name is not inſerted in the Dup!t- 
Duplicate, C4te's tranſmitted ro him by the Clerk ot 
the Peace; or if any Clerk of Afiile, 


Officer al Judge's Aifoctare, or other Officer ſhall rc- 
* SUB cord the Appearance of any Perſon ſo ſum- 
ding the moned and returned, who did not rea! 
Appear APppeRr, then any Judge of Athite, A. 


ance of any Prius, ETC. (hall upon Examination IN 4 
Pe ſun not furmmary Way, fet fuch Fines upon tuch 
(amm-2ned. Sherit, 


of Perſons qualified. 51 


Sheriff, £9c. for every Perſon ſo ſummoned 

and returned, and for every Perſon whoſe 

Appearance ſhall be ſo falſly recorded, as 
| the Judge ſhall think meet, not exceeding 
& 101. nor leſs than 40s. Star. 5 Geo. 2. 
C.25. 0. 3. 
” Having ſhewn the Ends and Purpoſes for 
- which Petit Jurics were ordained and ap- 
© pointed 3 wheat Men are proper and quali- 
© fied to ſerve on Juries; who are exempted 
EZ therefrom, and who is to denominate, 1mpa- 
© ncl, ſummon and return the Jury, and the 
© Methods provided by Law tor furniſhing 
him with Liſts of Perſons qualified to ſerve 
Won Juries; we ſhall now conſider the Pro- 
b ceſs or Award of the Court to the Sheriff 
Wfor impanelling, ſummoning and returning 
F a Jury, and the Manner of exccuting it. 


BOf the Proceſs for impanelling & 
q Fury. 

[} Hen the Parties have joined Iffue of the V- 
W YY upon a Matter of FaCt, a Writ of ae facias, 
BY :nire facias iffues to the Sheriff, com- 
Enanding him to cauſe to come into the 

court at a Day, appointed in the Writ, 

Buwelve free and lawful Men of the 

Body of his County, each of whom has 

Wen Pounds by the Year of Lands, Tc- 
@ements or Rents at the leaſt, by whom 

Bc Truth of the Matter may be the b-t- 

er known, and who arc in no wite of kin 

Richer to the Plaintiff or to the Defendant, 

\ make a Jury between them. 
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 Rruck by Rule of Court) annex a Pare 


Of the Proceſs for 


There are ſeveral Things obſervable up: 
on this Writz firſt as to the Number, al- 
though the Sheriff is commanded to return 
only twelve Jurors; yet by the antient 
Courſe for the Expedition o ” acaphgy- the 
Sheriff was to return twenty-four ; for, if 
twelve were to have been only returned, 
no Man would have had a full Jury appear 
or be ſworn in reſpeCt of Challenges, with- 
out a Tales, which would have been a great 
Delay of "Trials. 1 2ſt. 155. a. Though 
the Sheriff returned a leſs Number than 
twenty-four, yet if a ſufficient Number 
appeared and tried the Iffue, it was aided 
by the Statute of Jeofails as a Miſ-return, 
5 Co. 36. Cro. Eliz. 587. Cro. Car. 23;, 
By the Common Law in Civil Ations, the 
Sheriff might, if he would, return above 


twenty-four ; and therefore by the Statute 


of Weſtminſter 2. c. 38. reciting, that 
whereas the Sheriffs were uſed to ſummon 


an unreaſorable Multitude of Jurors, to 


the Grievance of the People, it is ordained 
that from thenceforth in one Aſliſe no more 
ſhall be returned than twenty-four, Gol. 
370. 1 Keb. 310. But this Starute docs 


not extend to Jurors returned for 'Trials on 


criminal Proſecutions. Fel. 16. 

But now, every Sheriff, or ether Of: 
cer, to whom the Return of the Ye! 
Facias Furatores, or other Proceſs for the Ml 
Trial of Cauſes before Juſtices of Afiiſe of We 
Ni/a Prins in England doth or ſhall belong, 


ſhall upon the Return of every Yenire j:-14. 
cias (unleſs in Cauſes intended to be tric 4. 


at Bar, or where a ſpecial Jury ſhall bi 


(0 F 


impanelling a Fury. —— 


to the Writ, containing the Names, Addi- The She- 
tions and Places of Abode of a competent riff, &<. 
Number of Jurors named in ſuch Liſts [ 7. e. exceptin | 
the Liſts mentioned before, Page 46.] the Trials at 
> Names of the ſame Perſons to be inſerted Bar or by | 
” in the Panel annexed to every Yenire fa- * >P<cial | 
* cins, for the Trial of Ifſues at the ſame Af. 19771910 j 
 fiſes; which Number of Jurors ſhall not __ Sl | 
> be leſs than forty-eight, nor more than ſe- Tis Ae [ 
= venty-two, without DireCtion of the Judges ,F j,,vrs Þ 
© appointed to go the Circuit, or one of, leſs | 
them, who are impowered and required, than forty- } 
® if he or they ſee Cauſe, by Order undereight, nor JM 
B his or their reſveftive Hand or Hands to more than ÞÞ] 
& dire @ greater or leſſer Number; and leventy- 
= then ſuch Number, as ſhall be ſo direed, two, cx- 
E ſhall be the Number to ſerve on ſuch Jury; <<P* by Orc- 
= and the Writs of Habeas Cortora Furato- der, &s. 
= rum, or Diſtringas, ſubſequent to ſuch 
© Vrit of Ventre facias, need not have inſert- 
& ed in the Bodies of ſuch reſpeRive Writs 
= the Names of all the Perſons contained in 
E ſuch Panel; but it ſhall be ſufficient to in- 
= ſert in the mandatory Parts of ſuch Writs 
= reſpeCtively, theſe Words, the Bodtes of rhe 
= ſeveral Perſons named in the Pane! an- 
= ncxed to this Writ, or Words of the like 
Import, and to annex to ſuch Writs re- 
ſpeRively, Panels containing the ſame 
Names as were returned in the Panel to 
ſuch Yenire facias, with their Additions 
& and Places of Abode, that the Parties con- 
2 cerned in any ſuch Trials may have timely 
7 Notice of the Jurors who are to ſerve at 
'&; the next Afiſes, in order to make their 
q Challenges to them if there be Cauſe ; and 
| - for the making the Returns and Panels 
© D 3 aforclaid, 


Fs -. Cf the Proceſs for 


aforeſaid, and annexing the ſame to th* 
reſpeQive Writs, no other Fee or Fees (}.a!! 
te taken than what are now allowed by 
Law to be taken for the Return of the |ik+ 
Writs and Panels annexed to the ſame, and 
the Perſons named in ſuch Panels ſhall |< 
ſummoned to ſerve on Juries at the then 
next Afſiſes or Seffions of N17 Prins tor 
the reſpective Countics to be named in 
ſuch Writs and no other. Sat. 3 Geo. 2. 
C 25.6.8. 
How She- Every Sheriff or Officer to whom the 
riffs in Return of Jurics in the Court of Grand 
Walesſhall Seflions in any County of J/ales ſhall be- 
return Ju- Jong, ſhall at leaſt eight Days before every 
rors for Grand Seffions, ſummon a competent Num: 
My at ber of Perſons qualified out of every Hun- 
Ga dred and Commote within ſuch County, 
Sefions ſo as ſuch Number be not leſs that ten, or 
' more than fifteen, without the Dire&ion 
of the Judge of the Grand Seflions, by 
Rule uf Court; and the Officer ſhall 
return a Liit containing the Names of the 
Perſons ſo ſummoned the firlt Court of the 
ſecond Day of every Grand Seffions; and 
the Perſons ſo ſummoned, or a competent 
Number of them, as the Judges ſhall di- 
re&, and no other ſhall be named in every 
Panel to be annexed to every Yenire f: 
cias, Habeas Corpora, and Diſtangas, tor 
the Trial of Cauſes in ſuch Grand Seffiuns, 

Flow She- Star, 5 Geo. 5. 6.25, 6.9 
ih Every Sheriff or Officer to whom the 
Palatine Return of the Verire tor the Trial of Cau- 
ſhallreturn {es before the Juſtices of the Seſſions, *tor 
Juries for the Counties Palatine of Cheſter, Laneoſler, 
Trials at Or Durham, doth belong, ſhall, fourteen 


theScfſions, D:3s 
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Days at leaſt before the Seſſions, furzmon 
2 competent Number of Perſons, fo «as ſuch 
Number be not leſs than forty-cight, nor 
more than ſeventy-two, without the P1i- 
rection of the Judges; and ſhail, eight 
Nays at leaſt before ſuch Seſſions, make x 
Liit of the Perſons ſo ſummoned ; and 
{\uch Liſts ſhall be hung up im the Sherift''s 


Ofticez and the Perſons named in ſuch 


to ſerve on Juries at the next Seſſions ; 
| and the Sheriff is to return fſ..ch Lift on 
* the firſt Day of the Seſſions; and the Per- 
> fons ſo ſummoned, or a competent Number 
= of them, as the Judges ſhall direft, ard 
EB no other, ſhall be named in every Panel ro 
W tc annexed to every Venrre, Habeas Cor- 
= fora, and Diſtringas, in ſuch Seſſions. 
= 5/27. 3 Geo. 2. C. 25. 6. 10. 
© The Precept that iſſues before a Seſſions 
| of Gaol-Delivery, Oyer and Zerminer, and 
of the Peace, is to return twenty-four, and 
commonly the Sherift returns forty-eight, 
But the Award or Precept to try the Pri- 
Eſoner after he has pleaded is only for 
Fmtwelve, and twenty-four are returned by 
Ethe Sheriff on that Pane). 2 Hale's H. 
LEP. C. 263, Upon criminal Proſecution on 
the Crown Side in the Court of King's 
EBench, the Sheriff may be commanded 
to return any Number the Court ſhall 
Ep icaſe, and in Sir Harry YVane's Caſe the 
FL ourt.ordered the Sheriff to return ſixty. 
Kel. 16. | 
The Words Free and lawfil Men, in the 
Writ, exclude Aliens, Minors, Villains, 
Outlaws and in/amous Perions, or ſuch «s 
þ D 4 have 


Fs © ec BE 
Ge 


of 


Liits, and no others, ſhall be ſummoned. 
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Of the Proceſs for 


have been adjudged to any corporal Pu- 
niſhment, from being of the Jury. 1 {oſt 
6. b. 156, 157. 7 Co. 18, of which Mat- 
ters we have treated before, Page 32, 33. 
The Words each of whom has te: 
Pounas by the Year, &c. ſhew what Eltit: 
the Juror ought to have, and are to be 
adapted to the Nature of the Caſe. Ot thi; 
alſo we have treated before, Page 235, &c. 
'Fhe Words by wwhom the Truth of ti« 
Matter may be the better known, aid wy 
are in no wiſe of Kin either to the Plain- 
r:ff or ro the Defendant, contain all 
Cauſes of ObjeEtion from Impartiality or 
Incapacity, Conſanguinity and Aﬀeinity; 
which have been ſhortly touched upon 
before, and ſhall be more fully treated «& 
under the Head of Challenges to the 
Pells. 
fuftices of Juſtices of Gaol-Nelivery (except they 
Gaol-De- have a ſpecial Commiſhon) and allo Julti. 
livery ces of Peace may have a Panel returned 
and of by the Sheriff by their bare Award witl 
the Peace gut any Precept or Writ of Yenire facias: 
may have becauſe, before their Coming, they mak? 
a Jury Ie- 4 general Precept to the Sheriff in Parch- 
turned by ent under their Hands and Seals to ſummon 
their A- | "= 
ward; Fwenty-four Men out of every Hundred, &c 
to do thoſe Things which ſhall be injoined 
them on the King's Behalf; and theretore 
it is to be preſumed that there are a uſt 


cient Number preſent in Court, whom th! A 


Sheriff may return immediately, wher- 
But uſti- Ever the Court ſhall have Occafion {ut 
ces of Orer them. Burt Juſtices of Oyer and 7erii! 
and Termi. ner, though they make a Precept to ti. 


ner may Oherift before they hold their Seflſions 
not. wit 


impanelſing a Jury. 


with the like Clauſe in it for returning 
before them twenty-four Men out of each 
Hundred at the Day of their Seſſions, 
muſt make a particular Precept to the 
Sheriff under their Hands and Seals to 
return a Jury for Trial of an Iflue joined 
before them, and cannot have it return- 
ed by their bare Award. 2 ſoft. 568. 
3 Inſt. 168. Dyer 118. 1 Sid. 354. 
2 Hales H. P.C. 260, 261. 2 Harek. 
P. C. 405, 406. 

Juſtices in Eyre or of Gaol Delivery 
may order a Jury to be returned imme- 
> diately for the Trial of a Priſoner; and it 
© has been adjudged, that Juſtices of Oyer 
E and Zerminer, or of the Peace, may for 
= the Trial of an Iflue joined before them, 
= award a Yenire returnable the ſame Day 
= on which the Party is arraigned ; though 
& it is faid there are ſtrong Authorities to 
þ the contrary unleſs the Priſoner conſents or 
- the Crime amounts to Felony. 2 Hawk. 


P. C. 406. On a Commiſlion of Oyer 
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the Commiſſioners, and under their Seals 
b fifteen Days before the Seffions, dire&ed 
by to the Sheriff to return twenty-four Jurors 
by to try the Iſſues between the King and 
W the Priſoners to be arraigned; yet this is 
& but reparaneey, and to have a Jury in 
© Readineſs; for after the Priſoners are ar- 
2 raigned and have pleaded to the Country, 
FE: © Precept ought to iflue to the Sheriff in 

[3 the Nature of a Yenire facias, which 
Pay bear Teſte the ſame day the Priſoners 
© elcaded, commanding the Sheriff to re- 
\ 5 . eurn 


and TZerminer, there goes out a general | 
Precept in the Names of three or more of 


5s 


Of ihe Proceſs for 


turn a Jury upon ſuch a Day, 2 Hale's 11. 
P.C. Or they may make the Precept rc- 
turnable the ſame Day that the Priſoner 
Pleads, v2. at one of the Clock in the At- 
ternoon, &c. for Juſtices of Oyer and 
Terminer may take their IndiAtment, and 
arraign the Priſoner and try him the ſam: 
Day. Ibid. And Juſtices of the Peace, :s 
10 the Point of their Precepts of Yeriire 
facias, agree with Julilices of Oyer and 
Terminer, for they are, as to this Pur: 
pole, Commiſſioners of Oyer and 7:;- 
miner, and may take the Indiament, ar- 
raign, and try the Priſoner the ſame I)zy, 
in Caſes of Felony. 2 Hale's H. DP. C. 
261, 262. 

Proceſs to brivg in the Jury may be rc 
turnable immediately into the Kings 
Bench for the Trial of an Inditment found 
in the County where it fits, and whethcr 
for a Crime in ſuch County, or for a 'I rc+- 
fon beyond Sea; but for the Trial of an 
Indictment removed by Cerriorart from 1 
different County, there muſt be fifteen 
Days between the Teſte and Return «t 
every Proceſs. 2 Rell. Abr. 626. 9 Cv. 
115.5; If. $68. 2: Mew; Þ;G 
406. 2 Hale's H.*P. C. 260. | 

As to the Return of the Writ, in Cau- 
ies depending in the ſuperior Courts, th? 
Jury is not ſummoned upon the Yenire {2 
£145, though the Sherk revwane It as actu- 


ally executed, with a Panel of Jurors 


Names annexcd; after which, on a Sup 
Poſition that the ſury was ſummoned, but 
did not appear at the Day named in the 
V/rit, the Courts {ſend further Proceſs 9 
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the Sheriff for bringing in the Jury; in 
the Court of Common Pleas the Procets 
is a Habeas Corjora Furatorum, but in 
the Courts of King's Bench and Exche- 

uer the Proceſs is a Diſtri;,gas, which is 
the ſtrongeſt Proceſs, becauſe in thele Courts 
the King 1s more immediately concerned ; 
and upon this laſt Proceſs the Sheriff ſum- 
mons the Jury. 

The Appearance of Jurics from all the 
Counties of PFrgland in theſe tuperior 
Courts occaſioned a great Conflux of Peo- 
ple, and was very expenſive and grievous 
both to the Jurors and to the Suitors ; and 
therefore by the Statute of Iſ/izz. 2. 
c. 30. all Pleas in cither Bench, which re- 

uire only an ealy Examination, ſhall be 
; una [that is tried] in the Coun- 
try before the Juſtices of Aifliſe, by Vir- 
tus of a Writ directed by that Statute 
called a Writ of Nie Prins. 2 Inſt. 421, 
432. 4 Inſt. 159. Cro, Car. 349. 

This Writ of Niſt Prins takes its Name 
from thoſe two Words being uſed in the 


Sheriff to have the Jury in the ſupericr 
Court at a certain Day n:med in the Wrir, 
21/7 the King's Juſtices of Afliſe Prius ve- 
Yerint at the Day of the Aſliles, at the Place 


where the Aſtifes are held for the County 


in which the Fact is ſuppoled to be done; 
that is, the Sheriff is to have the Jury to 


| try the Cauſe either at the Afliles or in 


: the ſuperior Court on a future Nay ; and 


therefore the Jury's appearing before the 
Jultice of Aſfiſe is an Excuſe for their ap- 
pearing at the future Day in the ſuperior 

Court, 


39 


The Writ 
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Award of the Writ, which commands the Þ en: 
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Court. AQtions laid in Middleſex may be 
tried by Nite Prins in Weſtminſter Hall. 
Star, 18 Eliz, c. 12. Either in Term or 
within eight Days after Term. Sar. 
i2 Geo. 1. C. 31; 

A Cauſe cannot be tried at Bar where 
it is laid in London, by reaſon of their 
Charter. 2 Salk. 644. 

From the Statute of IWeſtminſter 2. 
which was 13 £4. r. till the 42 Eq. ;. 
the Ni/{ Prius Clauſe was in the Writ 0 
Venire facias; and it the Jury appeared 
neither at the Afſiſes nor in the ſuperior 
Courts, there iflued out a Habeas Cor/pora 
or Diſlri5gas to bring them up ; but 
theſe two Inconveniencies which aroſe by 
inſerting the Nifz Prins Clauſe in the Je 
nire Facias, the one was the Defendant's 
being efloinable upon the Yenire Facias, 
becauſe it he did not appear at the Ailt- 
ics, the Jury were not obliged to appcar 
afterwards in the ſuperior Court z the other 
Inconveniency was, that the Parties n« 
ſeeing the Panel before-hand could not be 
Prepared to make their Chailenges. Thc 
firit of theſe Inconveniencies was in 4 
great Meaſure remedied by laying the 
Colts on the Defendant if the Plaintifi 
prevailed; but the ſecond found no Re- 
medy till the Statute 42 E. 3. c. 11: 
whereby it was enaGted, that no Inquelts 
but Adliſcs and Gaol-Deliveries ſhould 
be taken by Ni/e Prins, or other Manner, 
at the Suit of Great or Small, before th:t 
the Names of all them that ſhall paſs in 
the Inqueit be returned into the Court. 
LN. By the Statute 7 JW. 3. c. 3. 6. 5. eve 

'Y) 


imranelling a Tury. 


ry Perſon indifted for High Treaſon or 
Mifprifion of High Treafon ſhall have a 
Copy of the Panel of the Jurors, who are 
to try him, duly returned by the Sheriff 
” and delivered unto him two Days at the 
” leaſt before his Triil.}J This Statute 
42 £. 5. c. 11, ſet the Jury Proceſs on 
the Foot it now ſtands; for afterwards 
the N/i Prins Clauſe could not be inſert- 
ed in the Venzre, as was directed by the 


- Statute of JVeſtiainſler 2. becauſe the 


” Statute 42 Fd. 3. enacted that no Inqueſt 
” ſhould be taken at N/// Prius until the 
| Inqueſt be returned into Court, and there- 
fore the Niſe Prins Clauſe was taken out 


> of the Venire Facias, and inſerted in the 


= Habeas Corpora and Diſtringas, which is 
= fo awarded on the Roll in the Jurata ; 
= and the doing this produced many good 


” Effects: Firſt, the Plaintiff and Defen- 


 dant thereby knew the Names of the Ju- 
- ry, by which Means they might inquire 
E after the Jury, and at the Trial be the 
© better enabled to make their Challenges. 
Secondly, the Yenre Facias being return- 


” ed, the Defendant was not effoinable on 


” the Habeas Corpora and Diſtringas, but 
was obliged to appear, or elle by the Sta- 
© tute of Weſtminſter 2. the Inqueſt was 
» taken by Default as if he had appeared; 
* and this prevented great Delay to the 
© Plaintiff, Thirdly, the Jury on the N/7 
” Prius were fineable if they did not ap- 
| pear, and fince they could fine them on 
this Proceſs according to their Offence, 
| they granted the Nie Prins in the enſu- 
| ing Habeas Corpora or Diſtringas, we 
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Of the Proceſs for 


did not compel the Jury to try it at Bar 
in the ſuperior Court, which was more 
convenient than the antient Way, where 
the appearing Juror was obliged by hi; 
Companions Default to come up to 1/* /2. 
minſter, but now every one has Ifues r»- 
turned upon nim for his own Detau!t 
2 Iſt. 425. | 
The Day at N7 Prins and the Day in 
Bank (7. e. the Day the Jury are to :- 
pear in the ſuperior Court in Default «f 
their appearing on the prior Day at N// 
Prins) are in Confideration of Law tc 
ſame ; becauſe the Authority of the Judge 
of Afſiſe given by the Writ of Nie Przvs, to 
try the Cauſe in the Country 1s the fame 
as the Courts, and therefore the fpoſterxeerti. 
fied by him on the Day in Bank is the 
ſame as if the Jury had come to the Court 
and tricd the Cauſe there; and this is (or 
the Eaſe of the SubjeAs, that the Jury 
and Witnefles may not come out of their 
proper Counties. 6 Mod. g. 
Power of Juſtices of Niſ? Privts have Power to 
the Jullices amerce the Jurors, and to punifh them tor 
of Ni Mifdemeanors, They may puniſh a un 
7285, for committing a Treſpaſs in their Pre- 
fence. - Viner, Tir. Trial 199. £1. 7,8. 
They may do whatever is neceſfarily inci- 
dent to the Trial, as to take a Chall-noe 
to the Array, or to a Juror or Witneſs, CC, 
And by ſabtequent Acts of Parliament 'hey 
have Power to give Judgment in ſum 
articular Cafes, as Felony, . 'I'rea tun, 
QPnare Impedit. 12 Mod. 652. Sed ji 
Holt C.J. it a Judee of Nife Prevs allo 
or dilallow a Challenge, it is all /4Þ 119; 
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impanellins a Jury. | 


for if he allows it when he ought not, or 
difallows it when he ought to allow it, and 
that appears on the Poſtea, the Trial ſhall 
go for nothing ; but as to "Things of Ne- 


” ceffity he is to allow them, as of Pleas af- 


tcr the laſt Continuance, as a Relcaſe, ETc, 
becauſe the Defendant has no "Time to 
plead it but at Nie Pris; and in ſuch 
Cale all he has to do is to receive the Plea, 


| and return it upon the Peſtea, for the 
> Judges of the Court above to judge of. 
E He may recurd a Demurrer to a Chal- 
E lenge. bid. 653, 654. 1 Raym. 117. 


An iflue joined in the King's Bench 
upon an Indictment or Appea], whether 


for 'Ireaſon or Felony, or a Crime of an 
E inferior Nature, 'committed in a different 
= County from that wherein the Court fits, 
may be tried in the proper County by 


Writ of Ny Privs, by Virtue of the 
Stat. Weſtin. 2. c. 30. Cro. Car. 348. 
2 Taft. 424. 4 Co. 43. 4 Diſt. 160. T. 


E Raya. 367. 6 MMcd. 246. But as the 
E King Is not expreſly named in this Sta- 
| tute, and it being a general Rule that he 
E fi:all not be bound by a Statute which 


doth not expreſly name him, it ſecms to 
have been the general Opinion, that 


& wherever the King is a Party, it 1s irre- 
E gular to grant a Trial by Nie Prins with- 
= out his ſpecial Warrant, or the Aﬀent of 
E his Attorney General. 2 Zcon. 110. 6 Ncd. 


- 123. On an Indictment of Barretry, which 


ſeems to require great Examination, the 


| Court refuſed to grant a 'I'vial by Ne 
 Prits at the Motion of the Attorney Ge- 
| ncral, till the King by his Letters had 


fgnificd. 
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Of Trials at Bar. 


ſignified his Fleaſure that it ſhould be {6 
tried. Cro. Car. 341. On an apgoal the 


Court may grant a Trial by Ni Prins in 
the ſame Manner as in any other Action; 
but not where the Jury is to come from 
two Counties. Dyer 46. Pl. 6. 24 EF. :. 
22, $3. Þ. 25, 49- - 25 E. 3: 39. - Bro. 
Droit de retto 14. Niſt Prins 16, 17, 35. 
Prerogative 1098. F.N.B.15. 6 Mea. 2 41. 


Of Trials at Bar. 


TE ſome Caſes the Court where the 
Cauſe is depending will order ir to be 
tried at the Bar of the Court, and no: 
ſend it to be tried at Ni? Prius; as where 
the Cauſe is of Value or Difficulty, and 
there the Court is bound of common 
Right to grant Trials at Bar. Inqui/ttione; 
ae grofſis & pluribus articulis, que 
magna indigeant examinatione capianiur 
coram jiuſticiariis de Bancis. 

Yet in an EjeQment for Lands of 3c00/. 
per Annum Value, the Court refuſed to 
grant a 'I'rial at Bar, becauſe there was no- 
thing to do but to prove the Executing 4 
Conveyance. 2 Salk. 643. 

And on Motion for @ Trial at Bar, the 
Court laid down two Rules; that they ne- 
ver grant theſe Trials merely for the Con- 
ſequence of the Caule, though it be 
ever ſo great Value ; nor even for the 
length of Examination, where it is of very 
ſmall Value. And in EjeQments the Rule 
has been not to allow them, but where 


Y 


Of Trials at Bar. 


the yearly Value of the Land in Queſtion 
is 100d. And the Court ſaid lkewite that 


a gencral Swearing' of the Length of a 


C:iuſe, though there is Value too, will not 
be ſufficient, unleſs there is a probable 
Foundation laid for them to believe it. 
B. R. 1 Barnard. 141. 


The Court refuſed to grant a 'Trial at Paupers. 


Bar becauſe the Plaintiff was poor, unleſs 
the Defendant would agree to take Ny/7 
Þ Prius Colts. 2 Salk. 644. But by Favour 
© of Court, one may have a Trial at Bar 
though he ſuc 172 forma pauperiss Mich. 
11}. 3. Sherwin verſus Clarges, 12 Mod. 
318. 


It one of the Juſtices of the Benches or Officers of 
a Maſter in Chancery is concerned, it is a the Courts 


# good Cauſe for a Trial at Bar, be the Va- 
E lue what it will. 1 Sid. 409. And the 
Court ſaid it was never refuſed to any 
Otficer of the Court, nor hardly to any 
| Gentleman at the Bar. Hil. 2 Ann. B.R. 
© Sir Samucl Aſtrey's Caſe, 2 Salk. 651. 


On 2 Motion for a "Trial at Bar, in an The 
Indictment of Perjury, urging that it was King- 


E the King's Caſe; the Chief Juſtice ſaid, 
E the King was no otherwite concerned in it, 
| than in Maintenance of the common Ju- 
| ftice of the Realm. It was uſually the 
© Subjects Intereſt and his Proſecution, and 
= not to be reſembled with Cauſes, wherein 
the King is concerned in Point of Intereſt, 
and therefore they muſt not deviate from 
the Courſe in civil Cauſes. 1 Yerr. 74. On 
an Indictment for forging an Indorſement 
| on a Note for 8c0/. the Attorney General 
| mcntioned that it might be tricd at Bar 


the 
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Of ſpecial Furies. 


the next Term, but becauſc it was not cc: 
ried on by the Dire&tion of the Crown, 
though the King's Name be made uſe (/, 
the Court heſitated. Judge Probyn laid, 
that this being a Forgery of a Note «© 
Hand, concerned Public Credit in gen-- 
ral, and thercfore he did not know [ut 
this Caſe in its Conſequence might ditter 
ſomething from others. However the Moy- 
tion was afterwards granted on the Attor- 
ney General's ſaying that he had got tie 
King's Command to carry on this Proſe: 
cution. Mich. 2 Geo. 2. B. R. 1 Barmnar 
88, Rex verſus Hales, 


Of ordering Special 7aries. 
O®F5 Motion and Application by ei 


ther Party, the Court will order\that 
the Sheriff ſhall at the Expence of the 
Party who makes the Application, attend 
the proper Officer of the Court with the 
Book of the Freeholders of the County, 
and that the proper Othcer in the preſence 
of the Attornies of both Parties ſhall 
name thereout forty-eight Freeholders, of 
whom twelve ſhall be ſtruck out on each 
fide, and that the remaining twenty-four 
ſhall be returned by the Sheriff to try 
the Iffue. 

The twelve to be ſtruck out on each 
fide, are to be {truck out by one. at a 
Time, the Plaintiff's Attorney beginning 
firſt. 2 Lily s P.R143t, 124. 


If the Attorney of the one Party docs. 


not attend to {trike out twelve, having 
bad 


© 3g 


Of ſpecial 7urier. 
* had Notice, the proper Officer ſh:!| ſtrike 
| out twelve for him. Lilly P. R. 127. 
| Salk. 405. 12 Med. 94. 
* Sorac Doubts having aroſe touching the 
* Power of the Courts at Hi/lmiziſter, to | 
> apjoint Jurics to be ſtruck before the | 
proper Otfcers of thoſe ref{jettive Courts, | 
tor the Trial of Iflues depending there, 18 
without the Conſent of the Pry{ecutors N 
© or Parties concerned, unleſs ſuch Iflues are | 
© to be tried at the Bars of the ſaid Courts; | 1 
* it is enacted, That His Majeſty's Courts In what 
- of King's Bench, Common Pleas and Ex- Cales ipe- 
| chequer at Weſtminſter, upon Motion made cial Junes 6 
& in Behalf of His Majeity, or on the Mo- may be | 
| tion of any Proſecutor or Defendant, in 9rcered. | 
an Indictment or Informatiun for any 
E Miſdemeanor or Information in the Na- 
E ture of a Qno Warranto in the King's 
Bench, or in . any Informatiin in the 
+ Exchequer, or on Motion of any Plaintiff 
} or Detendant in any Cauſe depending in 
© the ſaid Courts) are required to order a | | 
© Jury to be ſtruck before the proper Offi- 1 
cer for the T'rial of any Iflue, in ſuch 42 
E Manner as ſpecial Juries are uſually ſtruck \\3 
in ſuch Courts upon Trials at Bar. Stat, | l 
© 3 Geo. 2. Cc. 25..9.15- | 1 
| The Perſon who ſhall apply for ſuch Who ſhall | 
E Jury ſhall pay the Fees for {triking it, pay the | 
Pand ſhall have no Allowance for the ſame Fees of 1 
| 
| 


For Taxation of Coſts. Same Star, $. 16, ſtriking. 
| Where a ſpecial Jury ſhall be ordered How ſpe- 
E dy Rule of Court, in any Cauſe ariſing in cial [ary 

| a to be 44 
| ſtruck of 
ina Cauſe ariſing in a City or Town and County. 4 
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a County of a City or Town, the Sherif I * 
ſhall be ordered by ſuch Rule to brins IM *\ 
the Books of Perſons qualified to ſerve on WW ' 
Juries within the ſame, in like Manner ' C 
as the Freeholders Book hath been uſu- ſ * 
ally ordered to be brought in order to I © 
the Striking of Juries for Trials at Bar, Þ * 
and the Jury ſhall be ſtruck out of ſuch . 


Books. Same Stat. 6. 17. 

WhenSpe- 'The Juſtices of the Seffions or Aſſiſe; a 
cial Juries, for the Counties Palatine of Cheſter, 
may be Lancoſter and Durham, upon Motion 
ordered in on Behalf of his Majeſty, or of any Proſe- W © 
Counties cytor or Defendant in any IndiQmen: ſ 


Palatine, 7 Information for Miſdemeanors, or uw 
the Motion of any Plaintiff or Defendant, * 
may, in caſe they think fir, order a [u WW: 
ry to be itruck before the proper Oti- P 
cer of each Court, in ſuch Manner « n- 
Special Juries have been uſually ſtruc g” 


in the Courts at Weſtminſter upon Tia: iſ l, 
at. Bar, S/ar. 6 Geo. 2. C. 39. 6.2. ; 
No ſpecial A Special Jury cannot be pranted it ; 
Juries in Caſes of Treaſon or Felony, becauſe i 
capital Ca- would take from the Priſoner the Advair 
ſes. rage of peremptory Challenges. 2 Jo: 
222. Diner, Tit. Trial 301. Þl. 4, 5. 6 
Whether On a Rule by Conſent for a ſpeci 
the Party, Jury, when the Parties attended the p:-W 
who ap- r Officer to ſtrike the Jury, the 1 
=” Boe a tendant artfully ſtruck out all the Hun 1 
yr. : dredors named by the Officer; and at "Wt 
challenge, Afſiſes challenged the Array for Defaul: «We ) 
the Array, Hundredors, which Challenge the Jud? ©. 
of Afſliſe allowed; but the Rule bein! 
made by the Defendant's Conſent, thi YU 
Challenge was held to. be a Contempt © A 
t:006- 


Venire facias by Proviſo. 69 


the Court, for which an Attachment 
was granted againſt the Defendant. Paſeh, 
19 Geo. 1. Rex verſus Burridge, 1 Mod. 
Caſes L. & BE. 245. But on a Trial of 
a Quo Warranto, the Defendant having 
challenged the Array of a Special Jury, 
which had been ſtruck at his Requet}, 
for Partiality in the Sheriff, an Attach- 4 
' ment was moved for, and the Caſe next [| 


| 
above was cited; but the Court refuſed _. '"n 
to grant the Attachment, and ſaid, that l 
the Attachment in that Caſe was grant- 1 
: 


ed by reaſon of the Abuſe of the Rule; 
but here the only Foundation is the 
Jury's being fo ſtruck at his Requeſt, 
which alone :!s not ſufficient; for he had {] 
2 Right to challenge the Array on the 4x 
Proceſs being directed to a wrong Offi- ''s 
cer, and the Rule might have been ful- nn 
Efilled another Way, viz. as the Sheriff A 
Ewas partial, a proper Entry might have 
Ebeen made, and Proceſs direted to the 
ECoroner. Mich. 8 Geo. =. B. R. The 
EA17g againit Zohnſon. | 


F | . | | 
BOf the Defendant's ſting out the | 
= Venire facias by Provilo. | 


EA having put themſelves upon the Coun- zire facias 
ry, the Freczſy for bringing in the Jury by Pre- 
Bs open as well to the Defendant as to w!/. 

he Plaintiff, either upon the Plaintiff's 

WD)-tiult of proceeding to Trial, or, in 

Buch ACtions wherein the Defendant is an 


Ador 


1 SSUE being joined, and the Partics Of the 7e- ] 
4 
| 
| 
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AQor as well as the Plaintiff, withou: 
any Default in the Plaintiff. E 
When the Proceſs is ſued out by tlo I” 
Defendant, it is called a Venire facias by 
Preoviſo trom the following Clauſe in it, 
vis, Provided always, that if two WW7r::, 


}» 


ſhall thereupon come 10 you, you ſhall 0: I " 
| ly execute and return one of them. Yor 
| it might happen, that both Partics Þ * 
| might ſue out a Penire facias at the 7 
ſame Time, neither knowing that the =" 

other had ſued one out; or dvubting nd 

==. 


whether he would proceed upon it, not- 
withitanding he had ſued it our. 
On the If the Plaintiff after Iffue joined neg: 
Plainfiff's Jets to bring on the Cauſe to Trial th? 
Neglett of firſt Afliſes, the Iflue being triable there; 
proceeving gr the firſt Term, or the Sittings after 
to Iial. the firlt Term, the Cauſe of Aftion ati- 
ſing in Middleſix or London, the Detun: 
dant is at Liberty to bring down thz? 
Cauſe by Proviſo; for both Plaintiff and 
Defendant having put themſelves upon 
the Country, the Plaintiff's Leaches |! al! 
not prevent the Defendant diſcharging 
himſelf from the AGion. G. 1. 
>, AL 7 $ 
Without In Actions whercin the Defendant 1; 
his Neg- an Actor as well as the Plaintiff, aud 1; 
le&. in Nature of a Plaintiff, the Defendan: 
may carry down the Cauſe by Pro: WW 
without any Laches in the Plaintiff; o MW 
he. may ſuc out Proceſs in the ſame Manner WF 
_ as the Plaintiff without any Clauſe « WF 
Proviſoe. 21 H.6. 22 Bro, Avowry 54M 
2 Hawk, P. C. 407, 40d. 


As 


Tenire facias by Proviſo. 


As in Replevin, 21 H. 6. 22 Bro. 
Avozory 54. 16 H. 7. 14. Bro. Nife Pri- 
113 49. 2 Bromwnl. 276, Het. 179. 2 Salk. 
652. 2 Lev. 5. 2 Sannd. 335. 2 Keb. 
"52. In Prohibition, 2 Z$rownl. 276. 
> Salk. 652. 2: Hawk. Þ.C. 407, 409. 
In Error, 2 Lev. 5. 2 Saund. 35. 2 Keb. 
152. In Quare [npedit, 2 Salk. 652. 
kb Hawk. P. G.-407; 408. Sed 33 H. 6c 
13, 14. Bro. Nt Pritis 2. contra. It the 
Plaintiff in a Detinue, and the Garniſhee 

re at Iſſue, and the Plaintiff prays a Ny7 
#"ritts, and it is granted to him, yet the 
'f . _ 

Gzrnifhee ar the ſime Time may have 
Nr Prins with Proviſn, becauſe he is 
Plaintiff alſo. 19 /1/.6. 46. 2 Roll. Abr. 
$:9. (R. D.) Fl. tr. Burt the Garniſhee 
al! not put in his Wrir, if the Plaintiff will 
Sut in his. 19 HT. 6.47. Bro. Nie Prins 14. 
* The Defendant may ſue out a /enire 
cis by Proviſo, not only where the 
F.uintif has neglected to ſue it out in 
Wue Time, but aiſo where he has deli- 
cred it to the Sheriff two late for him 
© cxccute it, or where the P..intiff has 
Wcoedted to get it returned, or to file 
WR; 2nd where the Plaintiff has neglett- 
I& to ſue the proper ſubſequent Proceſs, 
8 Ditringzs, or Habeas Corpora, the 
Wcicndant may ſuc out ſuch Proceſs by 
WF 0 !/0 ; but there are Authorities, that 
Wicre the Defendant has ſued out a 
WW occls by Proviſo, the Plaintiff is to 
Wc: out the ſubſequent Proceſs upon it, 
W the: fame Manner as if he had ſued 
i the firlt, and thar it is irregular for 
Wc Detendant to ſuc out {uch ſublequent 
bi . Procels 
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Proceſs until the Plaintiff has made 'Ne 
fault in ſuing out the like Procciz, 
2 Roll. Abr, 666. MKeilw. 116. fl. 11, 
Dyer 215. Pl. 51, 284. #1. 34. Cre. 
Car. 484. 2 Fones 34. Dyer 193. þl. 25, 


318. fl. 10. 2 Dev. 5, 6. 2 Saund. 336. 


6 Mod. 246. 1 Keb. 101. Þl. 101. Ny 


113. 2 Hawk. Þ. C. 407, eos. 

By the Statute 5 & 8 IV. 34. c. 5:. 
C. 1. which impowers a Plaintiff, who 
has ſued out a Yenire facias and a Di: 


ſftringas, or Habeas Corpora, but has not 


proceeded to 'Trial thereon, to fue 1 
new Lemnre facias; it is enacted, that if 
any Defendant or "Tenant in any Acton 
depending in any of the Courts at I/*t- 
minſter, ſhall be minded to bring to 
Trial any Iffue joined againſt him, when 
by the Courſe in any of the ſaid Courts 
he may lawfully do the ſame by Proviſ), 
ſuch Defendant or Tenant ſhall or may, 
of the ifluable Term next preceding 
ſuch intended Trial to be held at the 


next Aſliſes, ſue out a new YVenire fit, 


to the Sheriff in Form aforeſaid by rr 


viſo, and proſecute the ſame by Writ 
' Habeas Corfora or L'(tringas with 1 


Ny: Prins, as though there had not been 
any former Yenire facias ſued out or t& 
turned in that Cauſe, and ſo 7otics qi 
z1cs as the Matter ſhall require. 

It ſeems agreed, that neither in Ac 
tions wherein the King is a ſole Part), 
nor in Indictments, there can be any Pr 
ceſs taken out by Proviſo, becauſe 0 
Laches can be imputed to the Kin! 
Allo, it hath been queſtioned, whey 
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Of hatin? the View. 


there can be any ſuch Proceſs in Informa- 
tions Pur tam, &c. becauſe the King is 
in ſome Sort a Party. 2 Hack. Þ.C. 
407, 408. 2 Leon. 110. fl. 144. 1 Sid. 
216. Pl. 2. 2 Salk. 652. fl. 32. 6 Mod. 
245. It Moa. 33. 1 Keb. 195. 

Serjeant Hanzckins ſays he rakes it to 
be agreed, that Procets by Proviſo may 
be awarded in any Appeel, whether capi- 
| tal, or not capital, in the fame Manner as 
in other Actions, after the Appellant has 
made Default in relation to the very fame 
Kind of Proceſs; and therefore if the 
Appellant after Iſſue juined, either neg- 
lects to take out any Yerire the ſame 
Term, E£9c, or takes one out, but doth 
not get it returned, it ſcems that the 
Defendant may take one out by Pro- 
viſo, Ec. and ſo if the Appellant make 
the like Default in ſuing out a Habeas 
Corfora, or other ſubſequent Proceſs, the 
Defendant may ſue out the like Proceſs 
by Proviſo. 2 Hawk. P.C. 407, 4c8. 
Kelw. 176. Þl. 70. 


In what Caſes the Fury fhall 


hate the View. 


A T Common Law in moſt real A tions, 

after the Demandant had cc unted, 
| the Tenant might have demanded the 
| View of the Land; or, it it were a 
Rent or other "Thing ifluing wut of Tan, 
View of the Land out of which it iflued:; 
md this was to the End that 'Things 


T3 


7*. 


cond. In all Writs alſo where Lands be 


Of hating the TVieey. 


might be reduced to a greater Certainty ; 
bur becauſe this was uſed after by the 
Tenant for Delay, and thereby the Ne- 
mandant greatly prejudiced, 

By the Statute of J{ſtwz. 2. c. 48. it is 
enacted, That from thenceforth View 
ſhall not be granted, but in caſe whe 
View of Land is neceſſary. And if one 


| loſe Land by Default, and he that loſeth, 


moveth a Writ to demand the ſame Land, 
and in cale when one by an Exception 
dilatory abateth a Writ after the View of 
the Land, as by Non-tenure, or miſni- 
ming of the Town, or ſuch like, if he 
Purchaſe another Writ, in this Caſe, 
and in the Caſe before mentioned, the 
View ſhall not be granted, if he had 
View in the firſt Writs. In a Writ 
Dower, where the Dower in Demand 1; 
of Land that the Husband aliened to 
the Tenant or his Anceſtors, where the 
Tenant ought not to be ignorant what 
L.and the Husband did alien to him or 
his Anceſtors, though the Husband dicd 
not ſeiſed, yet View ſhall not be grant- 
ed to the Tenant. In a Writ of Entry 
alſo, that is abated becauſe the Demun- 
dant miſnamed the Entry, if the Ic 
mandant purchaſe another Writ of Entry, 
if the Tenant had View in the fill 
Writ, he ſhall not have it in the *{c- 


demanded by reafon of a Leaſe made by 
the Demandant or his Anceſtor unto the 
Tenant, and not to his Anceſtor, as tht 
which he leaſed to him being witi'n 
Age, 1ot whole of Mind, being in Prion 
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and ſuch like, View ſhall not be granted ; 
but if the Demiſe were made to his 
Anceſtor, the View ſhall lic as it hath 
done before. 

Since this Statute, the Demandant, as 
to any of the Cales therein contained, 
may counterplead the View, that is, al- 
ledge Matter in Pleading which bars 
him of the View; as where he, that 

| loſeth Land by Default, brings a Quod 
ei dcforceat for the Recovery of it, the 
Tenant ſhall not have View, becauſe he 
is well enough aſcertained of the Land 
by the former Record; ſo where View 
was had in a former Writ, and that Writ 
was abatcd after View for ſome Miltake 
that appeared upon the View, as Non- 
tenure, Miſnaming of the Town; fo in 
Nower, when it is brought againſt the 
ſame Tenant that purchated the Land of | 
the Husband ; fo if the Husband died 
ſeiſed it is a good Counterpica of View 
\ in Dower. Booth ;7. | 
Wherever the Plaintiff is to recover by b 
View of the Jurors, there ought to be 
fix of the Jurors that have had the 4 
View, or know the Lavd in Queſtion, n. 
ſo as to be able to put the Plaintiff in | 
| Poſſeſſion it he recover, 1 17ſt. 158. b. 


If the Court make a Rule, that the _ | | 

' Jury ſhall have a View, and that they i 
| ſhall not hear any Evidence thercupon, | 
| 


| and they notwithſtanding hear Evidence, 

| this is a good Cauſe of Challenge, and 

| likewiſe a Miſdemeznor for which it _ [1] 
is ſaid they may be puniſhed by the 'I 
Court. Palm. 363. | f 


E 2 | When 
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When a 
View ne- 
ceſſary, 
ſpecial 

* Writs to 
be order- 
cd. 


Aﬀiſes if a View be demanded, it mu{ 


Of having the View. 


| When in order for a View the |} 
Juror is withdrawn, the Plaintiff (| 
take out a new Dzſtlringas, amoro the 
laſt Man of the Panel, to diſtrain ths 
other twenty-three, with an Appong; 
ettam decem tales. 2 Salk. 665. Art the 


be after the Jury ſworn, and then by Con- 
ſent 2 Juror may be drawn. * Zt fer 11:1; 
Chief Juſtice, it may be without Cn- 
ſent; and notwithſtanding ſuch View, 
a Juror may be challenged when he 
comes to be ſworn. 6 Mea. 211. 

It is {aid that before the Court makes a 
Rule for a View, the LYenire facrns mult 
be returned; and then the Court may 
make a Rule, thar ſo many of the Pane! 
Nall have the View; per Holt Chick 
Juſtice a Jury is never ordered to View 
before their Appearance, unleſs in an 
Aſhie. 2 Salk, 665. 1 Afod. 4r. 

A View is grzntable in ſuch Caſes 
where the Title is in Queſtion ; and in 
ſuch Cafe it may be granted on Motion, IM - 
on a bare Suggeition without any Ati: 
davit. 2 Salk. 665. 

In any Actions in any of Her Majcily's 
Courts at Weſtminſter, where it ſhall ap 

car to the Court, that ir ſhall be necc: 
Kos that the Jurors ſhould have the 
View of the Place in Queſtion, thei 
Courts may order ſpecial Writs of ZD:/t:1-i 
gas, or Habeas Corfpora, by which ti 
Sheriff or other Officer ſhalt be co-iſf 


# x - 
ey —_ Mi... _— at 


manded to have fix out of the firſt twc!: 

of the Jurors, or ſome greater Numb 

at the Place in Queſtion, fome convenie" if 
Tim 


Of ſummoning the Fury. 


Time before the Trial, who ſhall have 
the Matters in Queſtion ſhewn to them 
by two Perſons in the Writ named, to be 
appointed by the Court, Star. 4 & 
5 Ann. C. 16. $6. 8. 
| Where a View ſhall be allowed, fix of 
\ the Jurors or more (who ſhall be con- 
' ſented to on both ſides; or if they can- 
* not agree ſhall be named by the proper 
| Officer of the Court ; or, if need be, by a 
| Tudge, or by the Judge before whom the 
| Cauſe ſhall be brought on ro Trial" ſhall 
| have the View, and ſhall be firſt ſworn, 
or ſuch of them as appear on the Jury, 
| before any drawing; and ſo many only 
| ſhall be drawn to be added to the View- 
L ers as ſhall make up the Number of 
I twelve. Star. 5 Geo. 2. C. 25. 0. 14. 


Y 
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Of ſummoning the Tiry. 


; hs Sheriff's ſummoning Bailiff de- 
; livers to each Juror returned by the 
| Sheriff, or leaves at his Place of Abode, 
Fas hereafter is mentioned, a Notice in 
| Writing, fignifying the Time, the Court, 
tand on what Occaſion ſuch Juror is to 
pattend, | 

| Every Summons of any Perſon qualified 
Eto the aforcſaid Services, ſhall be made 
Ev the Sheriff, his Officer or Depury, 
Elix Days before at leaſt, ſhewing to every 
Perſon ſo ſummoned the Warrant under 
pthe Seal of the Office; and in caſe any 
FJuror be abſent from his Habitation, No- 
L E. 3 | tice 


Viewers 
how to be 
apyotntcd, 


In what 


Manner, 


and how 
Sheriff to: 
{ſummon 
juries. - 


78 Of Sunmoning the Fury. 


tice of ſuch Summons ſhall be given, by 
leaving a Note in Writing under the Hand 
of ſuch Officer, containing the Contents 
thereof, at the dwelling Houſe of ſuch 
Juror, with ſome Perſon there inhabiting, 
Strat. 7 85 8 Will. 3. 6.52.4. 5:- 


This At ſhall not give any longer 


'Vime for the ſummoning of Juries to try 
any iflues that are triable by Jurors «f 
L.ondon or Middleſex, than was required 
before ; nor ſhall give any longer Time 
for the Return of any Writ of Yenire f- 
cias, Habeas Corfora or Diſtringas ; but 
where there ſhall not be fix Days between 
the Awarding of ſuch Writ and Return 
thereof, every Juror may be ſummoned, 
attached or diſtrained, as he might have 
been before the ftaid AM. Star, 57 & 8 
"FF: 3 6:32.17. | 
The She- No Sheriff or other Perſon ſhall take 
riff, &. any Reward, to excuſe any Perſon from 
not tO. ſerving on Juries; and no Officer appoint- 
take any 4 to ſummon Juries, ſhall ſummon any 
"—_— {or Perſon other than ſuch whole Name is ſpe- 
pon" cified in a Mandate figned by the Sherif, 
fn fer. £50. And if any Sheriff or Officer ſhall 
ving on wilfully tranſgreſs in the ſaid Cafes, any 
Juries, Judge of Afliſe, Ec. may on Examins- 
tion and Proof of ſuch Offence, in 2 
ſummary way, ſet a Fine on any Perſon 
ſo offending, not exceeding 10 /. St77. 
$ (e080; $0.35. 9."6; 
Within No Perſons ſhall be returned as Ju: 
what lime rors at any Aﬀiles, or Ni/z Prins, ot 
Jurors, ha- | 


ving ſerved on Trials, ſhall be compelled to ſerve again. 


al 


| 


Of Summoning the Fury. 


at any of the faid Great Seſſions, or at 
the Sefſions for the ſaid Counties Palatine, 
who have ſerved within one Year before 
in the County of Rvrland, or four Years 
in the County of Xrk, or within two 


Years in any other County, not being a 
\. County of a City or Town. And if any 
Sheriff ſhall wilfully rrenſgreſs therein, 
\ any Judge of Aſliſe, &7c. is required on 


Examination and Proof of ſuch Offence, 
in a ſummary Way, to ſet a Fine upon 
ſuch Offender, not exceeding 5/. Star. 
a Geo. 2. C. 25. 6. 4 This Clauſe fhall 
not extend to the County of Aſrddleſes. 
Xo Perſon ſhall be returned to ſerve as a 
Juror at Nii Prins in Middleſex, who 
has been returned at Nr/7 Prins in the 


laid County in the two Terms or Vaca- 


tions next preceding, under ſuch Penalty 


| upon the Sheriff, £7c. as might have been 


inflicted for any Offence againſt the ſaid 
Clauſe. Srar. 4 Geo. 2. C. 7. C. 1, 2. 


'9 


Every Sheriff, &c. ſhall regiſter the Sheriff to 


Names of ſuch Perſons as ſhall be ſum- regilter the | 
| moned and ſerve as Jurors at any Afſj- Names of | 
ſes, £7c, alphabetically, and the Times of ©1190 
| their Services; and every Perſon ſo ſum- 
| moned and ſerving, ſhall, upon Applica- 
| tion to the Sheriff, £97c. have a Certificate 
| teſtifying his Attendance, which the She ;jgcate 
| riff, £9c, is to give without Fee; and thereof 
| the Book ſhall be tranſmitted by the She- gratis. 
| riff, &c. to his Succeſſor, Star, 3 Geo. 2. 
6-25. «5. | | 


And whereas divers Perſons within the 


: County of 707k, liable to ſerve on Juries at 


E 4-::::--:-- Aﬀiles 


ſummoned '{ 
and ſer- ; 
ving, and 
give Cer- 
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Of ſrummont ug the Zury. 
Aſſes and Seffions of the Peace (having 


very confiderable Eſtates in Freehold ar 
Copyhold) for their own Eaſe uſed to pre- 
vail with the Sheriffs to be returned an( 
ſummoned ro the Service of the Sefſio:s 
being nigh their own Habitatiors and the 
Artendance there ſhort, which often n-- 
ceſfirared Men of meancr Fllates to 
be on Juries at the Aﬀites than other- 
wiſe might and ought ro be, where the 
confiderableſt Men of Eſtates liable to 
the faid Service, ought in their legal 
Courſe to be returned, ſummoned, and 
to ſerve ; it is enafted, That no Perſon 
intereſted in ſuch Eitate as will quality 
him to ſerve on Juries, of the yearly 
Value of 1507. or of greater Value, ſhall 
be returned to ſerve upon any Jury, at any 
Seſſions of the Peace for any Part of the 
County of York, upon the Penalty of 
201, ro be forfeited by any Sheriff, or 
other Othcer making ſuch Return and 
Summons, to be recovered for the Uſe «of 
any Perſon that will ſue for the ſame in 


any of the Courts of Record at Weſtmin- 


fler, by Attion of Debt, &c. Star. 
i Tune, St;2. 0.13.5. 3. And if any 
ſuch Perſun ſhall ſerve as a Juror at any 


_ of the Scſlions for any of the JRidings 


within the County of York, or Adjourn- 


ments for any Part of the ſaid Ridings, 


he ſhall nor be thereby exempted from 
ferving at the Aſliſes tor the County ot 
Xork, Stat. lo Anne, C. 14. $.6. 


Of 
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Of returning the Panel. 


Of rettrning a Panel into Court, 
the Number of Furors 10 be re- 
turned, and how may ought to 
be ſworn to try the jſſue. 


/ 


81 


Y the Statute 42 E. 3. c. 11. reciting xy, tn. 
that divers Miſchicts had happen: quelt to 
ed becauſe that the Panels of Inquelts, be taken 


which had been taken before Juſtices by at N45 


| Writ of Scire facias, and other Writs, Prius till 

had not been returned before -the Sefli- the Namey 
ons of the Jultices at the Ny/z7 Prius and of the Ju- 
otherwiſe, ſo that the Parties could not 1915 Þe re- 


have Knowledge of the Names of the turned. 


Perſons which ſhould paſs in the Inquelt ;; 
| whereby divers of the People had been 
| dil-herited and opprefled ; it was ordain- 
| ed, that no Inqueſt, but Ailifes and De- 
liverance of Gaols, ſhould be taken by 
| Writ of N/i Prins at the Suit of Great 
| or Small, before the Names of all of 
| them that ſhall paſs in the Inqueſt, be 
E returned in the Court. 

+ The Statute of 6 H, 6. Cc. 2. provides 
| alſo for Aﬀiles. 3 1ſt. 195. 

The Statute of q2 Ed. 3. extends ag 
{well to Writs of Ny/z7 Prins in criminal 
| Cafes, as in civil Caſes; and to Jurors 
returned upon a Zales, as well as to thoſe 


| returned upon the principal Panel, 2 Hack. 


| 8 But 


L2 The Number to be 


Whenthe But in Trials before the Juſtices «of 
Priſoner is Gaol-Delivery, the Pritoner has no Right 
intitled to. tg a Copy of the Panel before the Time 
eng £4 o of his Trial; except only in Caſes with- 
anc'- in the Statute 5 & BJ. ;. c. 5. where- 
by it is enacted, That every Perſon in- 
dicted and to be tried for High 'Treaton 
or Miſfprifion thereof (except it be fer 
counterfeiting the Coin, Ec.) ſhall have 
a Copy of the Panel of the Jurors who 
are to try him, duly returned by the 
Sheriff, and delivercd unto him two Days 
at leaſt before he ſhall be tried. 

It has been adjudged to be ſufficient 
within the Intent of this AR, to dciiver 
to the Priſoner a Copy of a Panel array- 
ed by the Sheriff before it is returned in- 
to Court, it the very ſame Panel be at- 

| terwards returned. 2 Hack. Þ.C. 416. 
What Although by the Words of the Yenire 
Number facias the Sheriff is only to return twelve, 
to be T1e- yer by the antient Courſe he was bl: 
tuned. ved to return twenty-four, for the Expe- 
dition of Juſtice; for if only twelve 
were- to have bcen returned, no Man 
would have had a full Jury appear or be 
{worn in reſpect of Challenges without 2 
Tales, which would be a great Delay 
T'rials. 3 , 7%, 8. © 2ro:. Retorn -4 
Briefs, fl. 84. 1 Inſt, 155. a. FJeik. 
191. 1.38. 

At Common Law in civil Caſes the 
Sheriff might have returned above twen- 
ty-four it he had pleaſed; and theretore 
by the Statute of Weſtminſter 2. c. 55. 
recitivg, That whereas the Sherifts wel 

nu 


returned and ſworn. 


uſed to ſummon an unreaſonable Multitude 
of Jurors to the Grievance of the People, 
it was ordained, that from thencetorth in 
one Afſiſe no more ſhould be returned 
than twenty-four, Godb. 370. 1 Keb. 
2109, But this Statute extended not ts 
gy returned for 'I'rial of criminal Per- 
' ſons. Mel. 16. 

In Arreſt of Judgment Exception was 
' taken that the Sheriff had returned a Pu- 
* nel of twelve only; and that held well 
enough, for the Statute ſays, the Sheriff 
ſhall return no more than twenty four, 
* and does not ſay, he ſhall not return lels ; 
| and before that Statute the Number was 
indefinite and uncertain, 2 Sow. 309. 
21. 317. 
| Though the Sheriff returned a lefs 
Number than twenty-four, if a ſufti- 
| cient Number appeared and tried the 1f\- 
| ſue, it was aided by the Sratutes of Jeo- 
| fail as a Miſ-return, 5 Co. 3s, 37. 4. 
Cro. Eliz. 587. Cro. Car. 223. 1Fones 245. 

In the Yemre facias there were twen- 


ty-five returned, and at the N17 Prius 


{ twelve were ſworn, whereof the twenty- 
| fifth Perſon was one. It was held, that 
this was a Miſtria, and not aided by the 
Statutes of Jeofail; but it would have 
been otherwiſe if the thirteenth Perſon 
had not been ſworn. Cro. Jac. 647: 

| Now by the Statute 3 (Geo. 2. C. 25. 
| (6.8. the Number of Jurors to be return- 
| ed for "Trials of Iflues before Juſtices of 
| Aﬀiſe or Nig Prins in England, ſhall 
not be leſs than. forty-eight nos more 
ET: than 


33 


The Number to be 


than ſeventy-two, without the DireQion 
of the Judges appointed to go the Cir 
cuit, or one of them. 6. 9g. In IWatles at 
the Grand Scſlions, not to be leſs thin 
ten, nor more than fifieen, out of every 
Hundred, without the Dirc&ion of tlc 
Judge of the Grand Seſſions by Rule of 
Court. 6. to In the Counties Palatine 
not to be leſs than forty-eight, nor more 


than ſeventy-two. Sce folro 53, 54, 55, 


How ma- 
ny ought 
to be 


worn. 


theſe Clauſes more at large. 

A Petty Jury muſt confilt of twelre, 
and can be neither more nor leſs; but 
it is ſaid, that particular Inqueſts may 
conſiſt of a greater or a leſſer Number. 

If thirteen Jurors are by Miſtake ſworn, 
the Swearing the laſt of the thirteerr is 


vojd, and the other twelve ſhall ſerve, 


2 Hale's H.P. C. 296. 

lf only eleven are ſworn by Miſtake, 
no Vedict can be taken of the eleven, 
and if it be, it is Error, and fo a Pre- 
ſentment. But if twelve be returned 
ſworn, no Averment lies that one was 
unſworn. 1 Hale's H. PP. C. 296. 

An Iflue in Debt in an inferior Court 
in Cornwall was tried only by fix Jurors, 
and upon a Writ of Error brought it was 
inſiſted, that the 'Irial was returned to 
be made ſecundum Conſuerudiuem Curie 
a Tempore, Ec. and fo no Error, But 
all the Court held the Cuſtom void, and 
againſt the Common Law; and Jones 


| faid, that though in ſome Parts of 7//:/c; 


ſuch Trials are by fix only, that is by 
reaſon of the Statute 34 1, 8. which ap- 
| Puts 


hw «- wt. —— - Ms... a_ Po IL 


returned and feorn. 


oints that Trials may be by ſix only, where 
the Cuitom has been ſo; which proves 
that when they were united to FE:gland, 
and to be governed by the Laws here, 
ſuch Trials could not be, unleſs provided for 
by Parliament; and o the Judgment was 
reverſed. Trin. $8 Car. 1. B. R. Tre- 
dymmeck verſus Perryman, Cro. Car. 259. 
1-S18. 233-- 3 Aeb. 326 

In an Attaint, the 'I'rial muſt be by 
twenty-four Jurors; unleſs the Iflue be 
upon a Matter out of the Attaint, as up- 
| on a Plea of Non: Tenure 3 and then the 
| Trial "uy be by twelve Jurors. 21 E. 3. 


| JO. 


| In a Writ of Right the Trial is by fix- 
| teen, V12. by the four Knights and NY 
| others. 2 Roll. Abr. 6174, fl. 4, 5, 6 4. 
| Dal. 68, 69. Moor 57. fl. 181. 

| But a Judgment in an inferior. Court 
| was reverſed upon a Writ of Error, be- 
| cauſe, being by Defaulr, the Inquiry of 


. Damages was only by two Jurors; and 


| though a Cuſtom was alledged to war- 


| rant it, yet it was reſolved that there 
| could not be leſs than twelve; though the 
| Writ was to inquire by the Oath of good 
| and lawful Men, not ſaying twelve, as 
| in a Venzre facias, 1Vent. 115. 


of 


Of the TriaÞ's going off 


Of the Trial's g01ng off for De- 
fault of Furors, the Parties, 


or IVant of Witneſſes. 


Ofthe Re- JU F the PYenire facias is awarded, and 
turn of the K the Parties do not procced to Tri: 
Yenwe, the next Aſliſes, or the next Term where 
the Iflue is triable in Arddlefex or Lo 
aon, the Proceſs is to be continued from 
'Ferm to Term by entering that the She- 
riff did not return the Writ, and awarding 
every Time a new Fenire facias, 'till the 
LDiſtringas or Habeas Corpora is awarded, 
Of the But if the Z1iſtringas or Habeas Corpora 
Diftringas was awarded and returned, and a full Ju- 
or Habeas py, did not appear, ſo that the Trial was 
Corpora. put off, the Method was to enter tl” 
NT of thoſe that did appear, and 
that the others did not come, there{ore 
the Jury was rcſpited for Default of Ju- 
rors; and thereupon an Alias Diſftringas 
or Habeas Corpora was awarded, G. Hill, 

C. B. 66. 
Venire fa- By the Statute 5 & 8}. 5. c. 42.46. 1. 
cias de. it Is enacted, that if any Plaintiff or 
novo, Demandant in any Cauſe depending in 
any of the Courts at Weſtminſter, which 
fhall be at Iflue, ſhall ſuc forth or bring 
$o any Sheriff any Wrir of Yenire factin;, 
upon which any Writ of Hazbeas Corfor0 
or QOiſtringas with a Nift Prins ſhall 
iſſue, in order to the 'Frial of fuch Iffue 
at the Afliſes, and that ſuch Plaintiff or 
Demandant fhull not proceed to the Tri! 
1 V3 


for Default of the Jurors, &c. $87 


of the ſaid Iffue at the ſaid firſt Afliſcs 
after the Teſte of every ſuch Wrir of 
Habeas Corpora or Diſtringas with a 
Ni Prins, then and in a!! tuch Caſes 
(other than where Views of Jurors ſhall 
be direted) the Plaintiff or Demandant 
whenloever he ſhall think fit to try the 
ſaid INve at any other Afſiſes ſhall ſuc 
forth and proſecute a new Writ of FYenire 
facias direacd to the Sheriff; which 
Writ being duly returned and filed, a 
Writ of Habeas Corprra or Diſtringas, 
with a Nie Prins, ſhall iflue thereupon, 
upon which the Plaintiff or Demandant 
may pruceed to 'I'rial as if no former 
Writ of Fenire facias had been prefecu- 
ted or filed in that Cauſc, and lo rotics quo- 
ties 4s the Calc ſhall require. | 
In an Information for Extortion, an If- Trial not 
ſus was joined, and the Day the Jury to be put 
was returned, the King ſent a Writing 9 tho' 
under his Sign Manual to the Clerk of by the 
the Crown to enter a Ceſſer of Proſecu- Ning» Or- 


tion, The Attorney General atfirmed, *"> wheie 


he was a 


the King might ſtay Proceedings, yer the Party. 


Court proceeded to ſwear the Jury, and 
ſaid they were not to delay for the Great 
or Little Seal; whereupon the Attorney 
General entered a Noli Proſequi. Trin. - 

21 Car. 2. B. R, Rex verſus Benſon, 

1 Vent. 33. 

The Day before a Trial was to be at Attorney 
Bar, the Plaintiff moved to put it off committed 
becauſe he wanted a Witneſs to prove a {07 Piiting 
Need. 'The Court denying the Motion, O* ** ris 
the Attorney the next Day retuſed to NN wp 
bring in the Writ, it being a LOMAATanRR eo Wire 

0 
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$8 Of awardins a Tales, 


to prevent a Nonſuit., Whereupon the 
Court ordered the Rot] to be brought in, 
| that they might take Notice there waz 
ſuch a Writ; and that being done, the 
Attorney was committed 3 as was former- 
ly done by Hale, c. 9, Mich. 6 W.& 1. 
B. R. Jones againſt The Earl of Bath, 
& M08:7367, 
Trial put The Court will put of a Tri2| upon 
off on Ac- the Defendant's Application, on Aﬀidavit 
count of that one of his material Witnefles is 
the Ab9 gone beyond Sca, or far in the Country; 
ſence of a byt then the Netendant himſelf mult po- 
Wimeſs. gtjvely ſwear that the Witneſs is a mate- 
riad Witneſs, and ſwear when he believes 
the Witnels will return; and if it appears 
that the Witneſs was in the Way after No- 
tice of Trial was given, the Court wil 
not put off the Trial, becauſe it was the 
Defendant's own Fault that he did not 
ſubpoena the Witneſs in Time. 


__ Of Awarding a "Talcs. 


Tales at J* upon the Return of the Habeas Cor- 
Common fora or Diſtringas there was not a 
aw. full Jury, whether it was by Defarlt or 
D-ath of the Perſons returned, or by 
reaſon of Challenges, the Deficiency w.s 
ſupplied at the Common Law by Writ of 
Decem or ofto Toles (according ro the 


Number wanting) whereby the Sher'tt | 


was commanded to add, 72/2 or ei2hr ſuch 
Men, that is to ſay, Men duly qualifie« 


to ſerve on the Jury, and indifferent by 


tWEED 


Ee 7 Lot ono ele Cor ee IO, 
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Of awarding a Talcs. 89 


tween the Parties, and to have them in 
Court at a future Nay to try the Iflue; 

but this occafioning great Delay to the 
Parties, a Tales de Circumftantibiis was Tales ds 
oven by the Statute 35 H. 8. c. 6. 6. 6. Circun- 
whereby, for the more ſpeedy Trial of farn'r%us 


' Writ of Habeas Corpora or Diſtringas, 
with a N;/7 Prins, where a full Jury ſhall 
not appear before the Juſtices of Aſſite or 
Ni Prius, or elſe afrer Appearance of a 

full Jury, by Challenge of any of the Par- 
ties, the Jury is like ro remain untaken 
for Nefaulit of Jurors, the ſame Juſtices, 
upon Requeſt made by the Plaintiff or 
Defendant, ſhall have Authority ro com- 
mand the Sheriff, or other Minitter or 
Miniſters, to whom .the making of the 
lame Return ſhall appertain, tro name 
nd appoint, as often as Need ſhall re- 
quire, to many of ſuch other able Perſons 
of the ſaid County, then preſent at the 

ſaid Affiſes or Nie Privs, as ſhall make 
up a full Jury, which Perſons ſo to be 
named and impanelled by ſuch Sheriff, 
or other Miniſter or Miniſters, ſhall be 
added to the former Panel, and their 

Names annexed to the ſame. By tho 
datute 4 & 5 Þ. & MM. c. 7. this Act 
s extended to Juries impanelled to try an 

flue joined between the King and the 

Party, and between Parties where the one 

proſecutes as well for the King as him- 

ſelf. By the Statute 5 Elis. c. 25. this 

At is extended to JV/ales and the Coun- 

tes Palatine of Cheſter, Lancaſter and 

Uirham. And by the Statute 14 £lis. 

C. 9. 


[ſues, it was enacted, That in every by Statute. 
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Cc. 9. 6. 1. where the Plaintiff or Dem:n- 
dant may. have, upon his Requeit «0 the 
Juſtices of the N17 Prians in England, or 
to the Juſtices of Oyer, or of Aſliſes of 
the twelve Shires of IWales, and the 
Counties Palatine of Cheſter, Lancaſter, 
and Durham, a Tales de Circumſtantibr;, 
in all ſuch Caſes the Tenants, AQuor, 
Avowants, and Defendants (if the Plain- 
tifs or Nemandants ſhall forbcar to pray 
the ſame) may, upon their Requeſt, 
have by the ſame Juſtices the Zales grant- 
ed to them, in the like Manner as tlic 
Plaintiff or Demandant may. 6. 2. Ina! 
popular Aftions in the Queen's Courts «f 
Record upon penal Laws, wherein any 
Perſon ſhall ſue as well for the Qucen 23 
himſelf, the Defendants ſhall be admitted 
to pray a Tales de Circumſtantibus. 
Who may It ſhall be lawful to return any Perſon 
be return- upon the Tales in England, who ſhall 
ed upon have within the County 51. by the Year, 
the Tales and not otherwiſe. And to return any 
in England Perſon upon the Tates in Wales, who ſhall 
and Wales. ave within the County 3/1. by the \car. 
| Stat. 4 W. & M. c. 24. 6.18, 19. 
No Fee No Fee ſhall be taken by any Sherifh, 
on Ac- Clerk of Aflifes, or other Perſon, upon 
count of a Account of any Tales returned, upon Pain 
Tales re- of 101. one Moiety to the Proſecutors, and 
turned. the other to their Majeſties, to be reco 
vered by Action of Debt, £'c. Same Sti 
+. eute 4 W. & 2M. Cc. 24. 6. 20. 
Sheriftto In every Writ of Habeas Corpora ot 


return on Djtr;ngas with a Niſt Prins, where 1 
Tales Free- ' "4 


holders, &c. returned en ſome other Panel. 


full 
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full Jury ſhall not appear, or where the 
Jury 1s like to remiin untaken for DNDe- 
fault of Jurors, the Sherift ſhall upon the 
awarding the Tales, return Freeholders 
or Copyholders of the Coun who ſhall 
be returned upon ſome other Panel to 
 (orve at the ſame Aſliſes, and not others 
if ſo many of the other Panels be pre- 
ſent; and either of the Partics ſhall have 
his Challenge; and in caſe any fuch 
Freeholder or Copyholder, as the Sheriff 
ſhall return upon the Tales, being pre- 
ſent, ſhall be called and not appear, or 
ſhall wilfully withdraw himſelf, the Judge 


of Affiſe ſhall ſet a Fine upon ſuch Per- 


fon. Stat. 5. 3. c. 32. 6.3. 


Since the Statute 3 Geo. 2. C. 25. by, ye 
which the Sheriff cannot return leſs than ©4( 7 4. 
forty-eight Jurors, the Uſe of a Tales ls grant- 
ſeems to be taken away, except in crimi-able at 
| nal Cafes, (that Statute herein only ex- this Time. 


tending to civil Cauſes) and where a ſpe- 


Raymond Chiet Juſtice, in delivering the 
Opinion of the Court in the Caſe of the 
Kiig and Franklyn, 5 Geo. 2. that the 
Statute of 3 Geo. 2. C. 25. does not ex- 
clude a Tales de Circumſtantibus, but 


dpecial Juries. | 

A Talcs at the Common Law is called 
only a Tales, a Tales by the Statute is 
(called a Tales de Circnmſtantibus; the 
laſt of which cannot be cranted at 4 
| Trial at Bar, which is a Trial at Com- 
mon Law; for there it mult be only a 


{ales by Writ annexcd to the Yenire fa- 
cias 


cial Jury is returned; it being held by 


that ſuch Tales may be {till granted upon 
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cias. Godb, 203, 204. fl. 291. 2 Sid. 57, 
Cumb. 251. 

At the Time of pranting a Tales, four 
Things are to be conſidered. 1}, It 11 
to be upon Default of ſo miny of the 
principal Panel, that there cannot be a 
full Inqueſt. 2dly, That the principal 
Panel be ſtanding at the Time ; br T ates 
is a Word fimilitudinary; and therefore, 
if the Array be quaſhed, or all the Pois MW 

| challenged and drawn out, no Tales (hail WM 
be awarded, becauſe now there are o 
Duales; but a new Vemre facias ſhall be | 
ewarded; bur if at the Time of prant- 
ing the Tales, the principal Panel ii MW 
ftanding, and SO DEegR 3 is quaſhed, yer ; 
the Tales ſhall ſtand ; for it there were | 
Dnales at the Time it is ſufficient, as ap- [ 
-_ in 34 H.6. Tir. Inqueſt, 30. 3dly, | 
e that is merely a Nefendant cannot pray 
a Tales till the Plaintiff has made a Default, WF , 
arhly, In ſome Caſes Tales ſhall be grant- WF ©, 
ed afrer a fujl Jury appears and is ſworn; 
as if a Jury is charged, and afterwird 
and before Verdi given in Court, one 
dies, a Tales ſhall be awarded and not 
a new YLenire facias, And ſo is 12 H.y 
10. 4. So if any Jurors impanelled dic 


before Appearance, and this appears by. 4 

the Sheriff's Return, 9 Tales may b: WL. 

awarded if need be. 10 C0. 104. b. s 

On a De- Thirteen Jurors appeared, all of tne BY, 
"ie "Lc | y 
ficiency, principal Panel but une were challenge FT 
of what off, ſo that one only was ſworn; tie 
Number a | 
Tales ſhall be awarded, and whether the Trial may be by E 
'Y! 


the Tale; only without any of the principal Panel. 
Plaintiff 


0k 
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| Plaintiff prayed a Tales fe Circumſlan- 
tibus, and had it, tho” the Statute 35 H. 8. 
c. 6. 6. 7. ſpeaks in the Plural Number, 
vis. they ſhall proceed with thoſe befure 
impanelled, and r/oſe added. And if 
eleven of the firſt Panel appear, one more 
may be added 4? Circenmſtanibus. And 
Brown held, that it two of the princi- 
pal Panel only appear, and at the Prayer 
of the Plaintiff, a [ales of twelve De 
Circumſtantibus is returned, and then the 
two principal are challenged out; the 
\ Trial ſhall be by the twelve Tales on- 
ly. But the Reporter makes a 2naere 
if it may be {ſo by the Statute ; bur ſays, 
that at Common Law the Tales ſhould 
paſs in Trial without any of the. princi- 
pal Panel. Dyer 245. pl. 64 10 Co. 
103. b. Cro. Fac. 316. fl. 19. 10 C0. 102. 
Goa. 203, 204. P. 291. 


93 


| Talrs may 
A Tales may be granted as well on the be award- 


Application of the Netendant as of the ed as well 


Plaintiff, IF a full Jury do not appear, 9 the 


and the Plaintiff prays a D1/tr:7ga5 with- 
out praying a Zales, the Court ought to 
grant it at the Prayer of the Nefendant. 
Cro. Car. 484. 10 Co. 104. Dyer 359. 

But it ſeems the Nefendant cannot re- 
pularly pray a Tales till there has been 
a Default in the Plaintift, 1 Zrorenl. 35. 
2 Harok. PÞ. C. 408. 


If the Nefendant ſues out a Nift Provus 
4 Proviſo, the Plaintiff may pray a 
ſ ales. NN Tn | 
Holt, Chief Juſtice: The Plaintiff is 
nor bound to pray a Zales, bur only to 
bring in the Record for Trial ; it he does 

not 


Prayer of 
the Defen- 
dant as of 
the Plain- 


But not 
till Default 
in Plaintift, 
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not pray a Tales the Defendant may, 
12 Mod. 204. | 
In an Appeal the Appellant may pray 
a Tales in the ſame Manner as a Plain 
in other Attions, as alſo may the Ap- 
pellee, if the Appellant negleQs to pray 
one the ſame Term. 2 Hark. Þ.C. 4.5. 
What In capital Caſes the Tales may be grant- 
' Number ed for a larger Number than the firlt 
may be Proceſs; as he forty or ſixty or any other 
granted eyen Number, in order to prevent I)e- 
on a 74- lays from peremptory Challenges; and in 
fes. this Reſpe&, a Tales in capital Cate 
differs from a Tales in any other Calc; 
it being a ſettled Rule, that in all other 
Cales the Zales mult be for a leſs Num 
ber than the firſt Proceſs, 1 Bulft. 1:1. 
Dyer :15. f!. 41. But a Tales dc Cir 
cumſtantibus may be of any uncertain 
Number. 10Co. 105. 4. 2 Hal. H.P.G 
266. 2 Hazeh. ÞP.C. 4c8. 
What n FBEyery ſubſequent Zales, as well in ca 
a ſubſe- piral as in civil Caſes, muſt be for a |: 
quent 742- Jymber than the former, except the 
Ws former be quaſhed, in which Caſe th: 
next may be for the ſame Number. 
ic C105. 4. Kelw. 196. 2 Hawk. Þ.( 
408. 2 __— P. CG. 266. 5:H. 4:4 
be. 2; '0, . £ . 07% 
Whether k & Hro. Proceſs 46. 2 Roll, Abr. 6 
genng 'The Quaſhing the Array of the prin 
oftheprin- PA Panel doth not quaſh that of the 
cipal "4 ales, but the Inqueſt ſhall be taken by 
nel quaſhes thoſe returned on the Tales, if there b 
the Array % ſufficient Number, otherwiſe more ſh! 
oftheTa/es. be added to them by a new Tales ; but 
34 tl. 6. if all the Perſons returned on the Hale! 
20. ; be Cor pur 
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Corpora, be challenged and drawn, there 
ſhall not be a Zales awarded, but a new 
Venire; for the Word Tales refers to ſome 
others, to whom-. the. Perſons "returned 
are to be like; alſo if the firſt Habeas 
Corpora be quaſhed, the ſecond with a 
Tales cannot but be quaſhed with it, and 
the Party muſt go on as if the FYenire 


Proceſs is quaſhed, all that follows and 
depends upon it falls with it. 2 Hawk. 
P.-C... 409. 2. Roll. Abr. 671; (Þ.e:) 
1 Dal. tt. Dyer 58. 10 Co. 104, Dy- 
er 245. Pl. 54. Ar Iickham Aſliſes in 
Bucks 1684. only one Juror appeared, 
who was challenged; but before he was 
ſer aſide, the Court granted a Tales. 
rials per Pais 65, 72). 


| A Tales is not grantable on the Return 7./; not 
. of the Yenire jacias, but only on the grantable, 
Return of the Habeas Corpora or Di until Re- 
ſtringas; becauſe it cannot be known till turn of 
ſuch Return, but a full Jury may appear. Habeas 
34 H. 6. 21. Cro. Eliz. 502, Aoor 5:8, Corporat 
fl. 698. Now 6. | Dijiringase 


On an Indictment for not repairing a 
Way, a Yenire facias was awarded return- 
able at the next Quarter-Seſſions; upon 
tne Return of the Fenire, oniy Part of 
the Jury appeared, and thereupon a 
Tales de Circumſtantibus was awarded, 
who with the principal Panel tried the 
Traverſe, and found the Defendant guilty. 
Holt, Chief Juſtice, here is a Militrial, for 
a Tales de Circumſtantibus cannot be 
oranted upon the YVenire facias. And 
Wor this and other Exceptions the Judg- 
| k ment 


had only been returned; for, where a 


a- 
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ment was reverſed. 2 L. Raym. 11:5, 
Vide Bro. Ofto Tales, 18. Ven. fa. 1s, 
15. 11.7.9. 
What the A Ziſlr;nygas or Habeas Corporr, with 
firit Pro- a Command to add ſo many more t9 
cels againſt thoſe ſummoned on the Venire, is the 
the Ta/es. frit Procets againſt the Zales. 

If a Juror be withdrawn after a Trial 
commenced, whereon a Tales de Circum- 
ſlantibus was awarded, and after a new 
Habeas Corpora be taken out with 4 
Tales, it ſhall appoint the Tales to bc 4d- 
dei to the Jurors firſt returned, and al- 
ſo to thoſe returned on the Yales ae Cir- 
crftantibrs, Becaute the Court will 
take judicial Notice of what is done at 
Ni/t Prins, being entered on Record, 
2 Hack. PÞ.C. 409. Cro. Fac. 677. 

Gab: bo 'The Statutes which authoriſe Juttices 
Circum- Of Nift Prins to award a Tales ac Cir- 
flantibus Ccuniftantibus, extend as well to all capt: 
may be tal Caſes as others; but ſuch a Tales can- 
granted in not be prayed for the King upon an In- 
capital dictment, or criminal Information, with- 
"Caies. out a Warrant from the Attorney Gene 
=. ra}, or an expreſs Aſſignment fiom the 
ad 7 Cour:, before which the Inqueſt is taxcn. 

& 1 Lev. 222%, T. Raym. 367. 1 Kcb. 49% 

6 Mod. 246. 2 Hawk, Þ.C. 409. 

Whether Ir 1eems not to be clear, that a Tue: 
a Tales be is grantable by Juſtices of Oyer, Ec. or 
grantable of Gaol-Nelivery ; but if a Tria] be put oft 
by Julti- before Juſtices of Gaol-Delivery for Want 
ces of Oyer of a full Jury, they may without Noudr, 
and Gaol- order a larger Panel, whereon the tor 
Delivery. mer Jurors ſhould be returned in the 


lime Order as before, and called be 
| | worn 
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ſworn as they ſtand, without any more 
Regard to thoſe, who were ſworn be- 
fore, than to the others; and the like 
Method is to be obſerved as to a Jury 
returned with a Tales. 2 Harmeh., Þ. C. 
499. Kelw. 170. Pl, 10. Plowd. 100. 
Yel. 23. Fenk. 340. Before Juſtices of 
| Gaol-Delivery, this Warning of Tales is 
not of much Ule, becauſe there is no 
particular Precept to the Sheriff to return 
cither Jury or Tales, but the gencral Pre- 
cept before the Seſſions, and the Award 
or Command of the Court upon the 
Plea of the Priſoner. 2 Hal. H.P. C. 266. 
A Cuſtom in an inferior Court to try a Cytom 
by a Tales de Circumſtantibus is void, in an infe- 
3s it breaks down that important Rule, rior Court 
that Trials muſt be by Pares, and ad- to try by 
mits an unlimited extravagant Latitude a Tales de 4 
of gleaning together any Set of Men for Cr/rcum- | 
Jurors, however profligate and unfit for //antibus, 
the Office, and intircly deprives the Par- void. 
ties of their Challenges. &S7yl. 16. Mach, i 
6 Geo. 2. B. R. Bell verſus Knight. 
Vide Gibb. 274. awd , 
The Sheriff upon a Tales de Circum- 2 
fatibus may impanel a Priett or Nea- k 
con, if he hath ſufficient Freehold of 
Lay-Fee ; but not an Infant, or one of 
the Age of eigthty Years; he may impanel \ 
Coroners, capital Miniſters of ary Corpora- 
tions, Foieſters, Men blind, mute, (if they 
have their Underſtandmg, but not deaf 
Men) excommunicated Perſons, but not 
outlawed or attainted, nor Aliens, ner 
Llerks attainted, nor Perſons attainted of 
hlſe Verdicts; the Coroners may put : 
F oz | 
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the Sheriff upon the Tales. Trials fer 
Pais 64. (71.) 
The Tales ought to be of the ſame 
Quality as the Principals arez and there- 
fore if the firſt are per Medicratem Tin. 
guae of Engliſh and Aliens, the 7aic; 
ought to be the ſame. 10 Co. 105. 4. 


Of Challenges. 


Challenge, H E Word Challenge hath various 

what, Significations, but in this Place it 
denotes an Exception to the Perſons re- 
turned to try a Cauſe, or to ſome of them, 
on account either of Partiality, or ſome 
Default in the Perſon who returned them, 
or in reſpe& of Partiality or ſome De. 
fault in the Perſons returned. 

What Challenges are of two Sorts, either 

Kinds. principal Challenges, or Challenges to the 
Favour; and theſe may be taken either 
to the Array of the principal Panel, or to 
the Array of the Zales, or to the Pulls. 

1: faſt. t55. 6. 156: 8. | 

Principal A principal Challenge is ſo called, be- 

Challenge. cauſe if it be found true, it {tandeth ſuth- 
cient of itſelf ro quaſh the Array or {et 
afide the Juror who is challenged, with- 
out leaving any thing to the Conſcience or 
Direction of the Triers. 1 Tyſt. 156. 6.- 


—— —— EEE IC 


To the Challenges to the Favour, are where ci- WM ( 
Favour, ther Party not being able to take a prin- 
cip?] Challenge, ſhews Cauſes of Favour, 
which muſt be left to the Conſcience ard L 


Diſcretion of. the Triers upon hearing 
Evidence, 


Challenges to the Arrav. 


Evidence to find him favourable or not: 


1 Toft, 157. b. 


Challenges to the Array. 


HE Array of the Panel fignifics To the 
the Order or Ranking of the Jurors \12y+ 


Names in a ſmall Piece, Pane, or Panel 
of Parchment which the Sheriff returns 
annexed to the Writ of Venire facins 


and a Challenge to the Array, is an Ex- 


ception to all the Perſons ſo arrayed, im- 
panelled or returned, jn reſpe&t of ſome 
Unindifferency or Default in the Sheriff, 
Coroner, or other Officer who made the 


Returnz and not in reſpe&t of the Per-. 


{ons returned; and this Kind of Chal- 
lenge, as I faid before, is of two Sorts, 
either a principal Challenge, or to the 
Favour, the like as to the Polls or parti- 
cular Jurors; for the Judges thought 


there could be no better Rule to derer-. 


mine what ſhould be a proper Challenge 
to the Officer, than what was a proper 
Challenge to each Juror's Partiality; tor 
it could not be preſumed that they had an 
impartial Jury, unleſs the Officer who im- 
panelled and returned them was ablolute- 
ly indiflerent. | 

There are many Cauſes of principal 
Challenge to the Array. 

In reſpe& of Partiality. 


Kindred or Affinity to the Plaintiff 
F's -- Deten- 


Principal 
Challenges 
» tie Are 


TX, Yay; 
As if the Sheriff or other Officer be ni ind 


indredor 


07 Aflinity, 


100 Challenges to the Array. 
Defendant, if the Afﬀinity continue, 1 17ſt. 


Jurors 155. 4a. 

returned If any one or more of the Lt be 
_ at the De- L@turned at the Denomination of either 
momma” Party, PlaintiF or Defendant. x Jt. 


tion of 

either 156. &.. 

Party. I 
Aion be. If the Plaintiff or Defendant have an 


Action of Battery, or any AQtion that im- 
w » 
oc olang plies Malice. againſt the Sheri or the 
and eitker Sheriff againſt cither Party; ſo if either 
Party. Plaintiff or Defendant has an AQtion of 
Debt againſt the Sheriff, but not if the 
Sheriff have an ACtion of Debt apainit 
the Plaintiff or Nefcndantz for the She- 
riff thereby is not under the Party's ln- 
fAuence, but the Party under his. 1 1/7. 


Gheriff ha- TIS. 6 
epLabd.. if the Sheriff have Parcel of the 
as Land depending upon the fame Title. 
fameTite, 1 1ſt. 156. 4. 

" If ' the Sheriff or his Bailiff who re- 


hor: 
—_ o, turned the Jury be Tenant, or under the 
ander the Diltreſs of the Plaintiff or Defendant. 


Dittreſs of 1 ſoft. I 56. a. ; | ; 
either It the Sheriff or his Bailiff be either 


Party. of * Counſel, Attorney, Officer in Fee, 
Or of his or of Robes, or Servant to either Party, 
Counſel, Goffip, or Arbitrator in the ſame Mat- 
Oc. ter, and has treated thereof, 1 Jt. 
156. a. 


———— 


p_— 


Challenges to the Favour only. 
By 


* But by Finch of Law 402. theſe are 


Challenges to the Array. 101 


By Default of the Sheriff The She- 
As if the Array of a Panel be returned '!t's re- 
by the Bailiff of a Franchiſe, and the mg a 
Sheriff returns ir as of himſelf; becaule Jury = 
the Party ſhould loſe his Challenge for an hg 
Default in the Bailiff, the Return on Re- ;,- 
cord being in the Sheriff's Name. But it;, p-.4 
the Sheriff return a Juror within a Li- ;qpavelpq. 
berty it is good; no one being injured by the 
tut the Lord of the Franchiſe, who is Bailiff of 
driven to his Remedy againſt him. a Fran- 
1307 156.867 chile, 
If a Peer of the Realm, or Tord of & 
Parliament, Spiritual or Temporal be a Nokngap 
FCS is returned 


Party, though joined with others (as if +, Ja--- 


he be one of ſeveral Plaintiffs or Deten- ,, 
dants) if no Knight be returned on the 
Jury, the Array may be challenged and 
ſhall be quaſhed; but if a Knight be 
returned, though he doth not appear, it 
is ſufficient, and' the Jury may be taken 
of the Reſidue. 
In an Attaint there ought to be a 
Knight returned of the Jury. 1 1ſt. 
| 156. &. 2 Roll, Abr. 637. WViner's Abr. 
Trial 225. (G. c.) Per Holt, Chief Ju- 
itice, the Reaſon was for the Security of 
the Commons; for a Knight was preſu- 
med to be a Man of Courage, and not 
afraid to look a Peer in the Face. Mich. 
5 Ann. The Queen againſt Soleby 11 Mca. 
102, In Fjectment in Ireland, on the 
| Demiſe of Lady Conway, at the Trial 
the Nefendant challenged the Array, for 
that the Leſſor of the Plaintiff being a 
Counteſs there, and the Fjement was to 
| try her "Title, and that ſhe bore the Coſts 
F 3 of: 


Challenges to the Array. 


cf the Suit, and proſecuted the ſame, 
and that the Sheriff had made that Ar- 
1ay, without returning any Knight. To 
this the Plaintiff demurred, and upon 4 
Wrir of Frror in the King's Bench here, 
the Court held, that the Detendant might 
take Advantage of a Knight's not being 
returned as well as the Plaintiff, notwith- 
ſtanding the Opinion in Dier ; and that 
it might be in Eje&tment as well as in 
any other Action, the Leflur being the 
real, and the other only the nominal 
Plaintiff ; and it appears upon Recor to 
be the Lady Conway's Demiſe. Hu. 36, 
37 Car. 2. Alleway verſus Rowadcy, 
2 Show. 422. Skin. 229. But it has been 
fince held, that the returning no Knight 
where a Peer is Leflor of the Plaintiff, 1s 
no Cauſe of Challenge, becauſe he does not 
appear to be Party to the Record. 1719. 
Dom. Procer. Holborn verſus Banning- 
ron, Mich. 9 Geo. 2. Grimſton Leſſee if 
Lord Gower apainit Gardiner. In an In 
formation for a Riot againſt ſeveral, at 
the Trial a Challenge was offered on the 
Behalf of the Lord Grey's being one ot 
the Defendants, who was a Peer, that no 
Knights were returned on the Panel. ani 
was received by Saunders, Chief Juſtice; 
for he was of Opinion that to have 
Knights of the Jury was the Privilege of 
a Peer in criminal as well as civil Caſes. 
Hill. 34 & +35 Car. 2, Rex verſus i 
kington, 2 Show. 262. 
If a Peer be concerned in the Event «& 
a Cauſe, as if he have the Reverſion up: 
on an Eſtate for Life, and an Action is 
brought 
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brought againſt the Tenant for Life, it is 
no Cauſe of Challenge that a Knight is | 
not returned of the Jury. Skrn. 229. 
If there be no otherKnights in the Coun- 
ty, a Serjeant at Law that is a Knight may 
be returned, and his Privilege ſhall nor 
excuſe him. 1 Mod. 225. 2 Mod. 18:2. 
A Challenge to the Array quia nullus 
Miles in eodem Panello exiſtit' retornat', 
is not good ; but it muſt be averred, that 
ſuch a one and ſuch a one returned upon 
the Panel are not Kuights, and then it 
may be tried. Skin. 229, 2 Show. 422, | 
If the Bailiff of a Franchiſe return any Array re- 
out of his Franchiſe; or if an Array be turned by 
returned by one who has no Franchiſe, it one who ; 
may be” challenged, and ſhall be quaſhed, was m Au-—> Þ 
i [iſt. 156. | thority. 
He who challenges the Arriy for Fa- Challenge 
vour, muſt ſhew in certain the Name of to the Ar- 
him that made it, and in whoſe Time ray for 
and all in Certainty; this Kind of Chal- Favour. 
lenge muſt be left to the Conſcience and a 
Diſcretion of the Triers. 4 
Aﬀinity between the Son of the She- Afiaity. 
riff, or the Daughter of either Plaintiff or i 
Detendant, or between the Son of the | 
Plaintiff or Nefendant and the Daughter 
of the Sheriff, is only a Challenge to the. 
Favour; but if the Sheriff marry the | 
Daughter of either Plaintiff or Nefcndanr, 4 
or the Plaintiff or Netendant marry the | 
Son or Daughter of the Sheriff, it is a 
principal Challenge. 1 [vſt. 156. 4. 
If the Plaintiff or Defendant be Tenant p;herpar. 
to the Sheriff, it is no Cauſe of princi- ty Tenant 
pal Challenge, but to the Favour only ; to the 


TS - for Sheriff. , 


Cut. ap nd E Os > 
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for the Lord is in no Nanger of his Tenant: 
but if the Sheriff is Tenant either to the: 
PlaintiF or Defendant, it is a principal 
Cauſe of Challenge; as I have {aid be- 

fore. 1 {1fh. 156. a. | 
Sheri "That the Plaintift and the Sheriff were . 
and Plain Of the Liverics (or Fellow-Servants) to 
tf Fel- Nobleman, was held to be no princip:], 
low-Ser- but to the Favour only, Dyer $07.3 

vants. Fl. 40. PDT” | 

ls ie It has been doubted whether in an F- 
hs Bn. jectment it be a principal Challenge that 
WT of Kin 12 Leflor of rhe Plaintiff is of Kin to 
tothe he Sheriff, in ſuch a Manner 2s would 
Sheriff make it a principal Challenge, in calc he 
| were either Plaintiff or Delaney {ome 
have have held it to be a principal Chal- 
' lenge, becauſe it is but a fititious Ac- 
tion, and the Plaintiff a fiftitious Per- 
ſon, the Leflor being only concerned in 
Intereſt, avd the Courts taking Notice of 
the Leſlor as the real Plaintiff, by order- 
ing him in certain Caſes to pay Colts, Ec. 
(And ir is ſaid, that where a Defendant 
| Juſtifies as Servant to FS. and that the 
L.and is the Freehold of 7... it is a priv- 
cipal Challenge, that a Juror is within 
the Diſtreſs of F. S. for that the Title 
is to be tried. Hur?, 25.) But the bet- 
ter Opinion is, that ir is no principal 
Challenge, that the Leſſor not being 4 
Farty to the Record, the Judge, ex Of 
c!0, is not obliged to take Notice of him; 
and to do it. in this Caſe would tend to 
Delay, which the Courts always avid. 
1 Roll. Rep. 325. Harebotle verſus !1- 
cock, Cro. Zac. 21. Eyre verſus Baniſter. 
Aſoor 
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Aoor $94. And where the T.effor of 
the Plaintiff was a Peer, and no Knight 
was returned in the Houſe of Lords, it 
was held to be no Cauſe of Challenge 
becauſe he did not appear to be Party to 
the Record 1719, Holborn verius Zan- 
niugton, Aiich. 9 Geo. 2. Gr:imſton [cf 
ſee of Lord Gower verſus Gardmer. Ft 
vide Skinn. 229. S. P. vide anteca fo. 102. 

The Defendant would have challenged Panel re- 
the Array, Ore tenns, becauſe it was re- turned by 
turned by the Sheriff two Days after he the Sheriff 
had received his Writ of Diſcharge; but #fter he 
it was held, that he could not challenge 04 recet- 
for that Cauſe, becauſe ir would be a dj- 19.0», 
ret Averment again(t the Record; for it feb _ 
is returned by him as Sheriff and accept- Eo, 
ed; but by the Advice of the Courr the 
Defendant made his Challenge to the - 
Array becauſe it was favourably made and { 
returned in Favour of the Party, Ec. 
and Iffue being joined thereon, and all 
this Matter given in Evidence, the.Court : 
directed the Triers that it, was not duly 
made and returned, for it was without J 
Warrant z whereupon the Array was: | 
quaſhed. Hl. 37 Eliz. B, R. Here ver- v 
lus Broom, Cro. Hiliz. 259. 1 

A Challenge was taker, to the Array, Challenge” 
becauſe the SheriF who made the Re- for that 
turn, had continued in his Office for more tÞ< She- j 
than three. Months, and had not taken riffs Of- 
the Oaths and ſubſcribed the Declaration _ _ - 
required by-the Statute 25 Car: 2. C. 2. Lo IE 
made for preventing Dangers which may ,, hs 
happen from Popiſh Recuſants ; and. gs not ha. - 
his Ofhce by that Statute was void to--all ring taken? 

F. 5 ' Intentsthe Oaths,'” ' 
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Intents and Purpoſes before he made the 
Return of the Jury. But the Court Gil: 
allowed the Challenge, for he mult le ta- 
ken here as Sheriff de fatto, and if ſuch 
a Challenge ſhould be allowed, no Trial 
could be had, but muſt be put off, unleſs 
the Party was ready to * $48 that the 
Sheriff had taken the Teſt, 2 Yenr. 58. 
The Plaintiff for Expedition of 'I'rial 


Servantto ſurmiſed, that he was Servant to thc 


the Sheriff. Sheriff of Cornwall, where the Action 


was brought and triable, and prayed 1 
Venire to the Coroners; the Defendait 
not denying this, Proceſs was awarded to 
the Coroners accordingly ; after Trial and 
Verdi&t for the Plaintiff, it was moved, 
that the Proceſs was miſawarded, and 4 
Miſtrial, for that the Proceſs ought. not 
to be awarded to the Coroners, but where 
the Challenge is principal; and here to 
lay that he was Servant to the Sheriff 1s 
no principal Challenge, as 21 FH. 4. 67. 
bur only to'the Favour. But the Court 
beld, that foraſmuch as if the Sheriff 
had returned this Panel it had been a 
goud Cauſe to quaſh the Array for Fa 


_ vour, the Plaintiff to avoid that Delay 


might well ſhew it, and have Preccels to 
the Coroners, and ſo much the rather 
this being a judicial Writ and not orig 
nal, as Plozog. 14. \ Uich. $9 E9 40 Eli 
B. R. Cro. /Eliz. 581. Cro, Fac. 21, 
547. 

Thougty one of the Parties challenge 
the Array, and it is found againit him, 
he may nevertheleſs challenge the Polls; 


but neither Party ſhall take a Challeng? 
| to 
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to the Polls which they might have had 
to the Array. 1 Iift. 156. b. 157.6. 

If either Party having challenged the 
Array releaſe his Challenge, and challenge 
the Polls, he ſhall ſhew Cauſe immedi- 
ately. 27 1.8. 26. 19 Af. p.6. 

No Challenge can | e taken ro the Ar- 
ray after a Juror is ſworn. Hob. 255. 

When the Plaintiff ſues out a Lenre 
facias to the Sheritt, he is not eſtopped 
to challenge the Panel for Kindred or 
other Caſe that was before the Yenzre. 
Ibid 

If both Parties challenge the Array it 
ſhall be quaſhed. 8 1. 4. 22. 1 T1». 
156. 4. | | 
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A Challenge to the Polls is a Challenge The ſeve- 
Oy I ral Kinds 
ro the particular Perſons returned, F Chat 
and is of four Kinds, v/z. peremptory, af mu 
principal, for Favour, and for Default of c 
| the Polls. 
Hundredors. | | 
A percmptory Challenge is that, which What a 
the Party may take upon his own Diſlike perempto- 
without ſhew.ng any Cauſe, and is allow- Ty Chal- 
able only in Caſes of Treaſon or Felony 1©1ge 1s. 
in Favorem Vitae. 1 Tuft, 156. b. Lamb. 
4. C. 14. | 
By the Common Law he might chal- In High 
lenge peremptorily thirty-five, being un- To” 
| or retit 
Treaſon the Priſoner may challenge thirty-five perempto- 
ily, in all other capital "Cafes but twenty, 


” %; 


dcr 
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der the Number of three Juries, four Ju- 


ries being as many as generally appear- 

ed; bur now in Caſes of Murder or Fe- 

lony, by the Statute of 22 H.*8. c. 14. 

he can challenge but twenty ; for by that 

Statute, which is made perpetual by the 

Statute 32 FH. 8..c. 3. it was enacted, 

that no Perſon arraigned for any er: 

LTreaſen, Murder or Felony, ſhould from 

thencetorth be admitted to any peremp- 

tory Challenge above the Number of 

twenty. And by the Statute 33 11.8. 

Cc. 23. It was enacted, that peremptory 

Challenges ſhould not from rhenceforth 

* be admitted or allowed in any Caſes of 

High Treaſon, nor Miſpriſion of Hig 

Treaſon. But by the Statute 1 & 2 P. 

& M. c. 10. it was cnacted, that Trials 

thereafter to be had, awarded, or made 

for aiy Treaſon, ſhould be had and uſed 

only according to the due Order and 

Courſe of the Common Laws of thi 

Realm, and not otherwiſe ; the Words 

any T reaſon, including as well Petit Tre 

lon as High Treaſon, this AQ has re- 

pealed Sr. 22 H. 8. as to Petit Trex 

ton, and S7ar. 33 H. 8. as to High Trex: 

ſon, and reſtored the Common Law in 

9. as to both thoſe Caſes; but this Statute not 

Miſprifi- mentioning Miſpriſion of High Treaſon, 

on of whether the Statute 35 MH. 8. is not {till 

High in Force in that reſpett is doubted. 2 Hz; 

Treaſon. MH. P.C. 267, 268. 2 Hawh. Þ. C. 415: 
Allowable 3 12/t. 156, 9. | ; 

iu Appeals AA Man may challenge peremptorily 3s 

as well as well in an Appeal at the Suit* of the 

on India. Party, as in an Inditment 'at the Suit of 

ments, ths 
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the King, 1 Joſt, 156. b. 10H. 4. 9.4. 
3 H. 5. 10. Fitzh. Chall, 162. 9g H.s. 7. 
os £ 4/27 2 8-35-18. 4-5-9. 
is H. 9. 7, 19 Aoor 12; 46: - But: St. 
Germain ſays, that peremptory Challen- 
goes ſhall not be allowed in Appeals be- 
cauſe they are at the Suit of the Party. 
Dr. & Sud. Dial. 1. 6. 8. And Bro. 
Chall. 211. ſeems to doubt of it. 

If a Man outlawed for 'I'reaſon or Pe-jf,,, p,; 
lony be brought to the Bar, and plead ,., 
Miſnomer or other Plea triable by the pleads a 
Country 3 in: Avoidance of the ſzid Out: foreign 
lawry he ſhall not challenge perempto- Matter 
rily, for the "Treaſon or Felony is nor to whichdoes 
be tried by this Iflue, for that was deter not tend 
mined before by the Ourlawry. Sramf. to the Tri- 
lib. 3. Cc. 7. fo. 158. The like Law ;{4! of the 
he brings a Writ of Error. upon the Our- ee 
| lawry,. and aflipns Ercor in Fact ; or it ke IE ronony 
pleads any foreign Plea in Bar or Abate- 1... 
ment, which trends not to the Trial of yq,er 
| the Treaſon or Felony, but of ſome col- gyly, he 
| lateral Matter only. 2 Hale's H. P. C. cannot 
267. 2 Hawk. Þ. C. 411. A Man at challenge 
tinted by AQ of Parliament of High perempto- 
Treaſon, eſcaped, and being reteken and 'ily. 
brought to the Bar, pleaded that he was 
not the ſame Petſon: it was. held that: 
he could not challenge peremptorily. 

1 Lev. 6T. 

There have been various Determina- What hail 
tions touching what ſhould be done with be done 
the Priſoner where he challenged peremp- with the 
| torily a greater Number than by Law cos 
WHEN ItE 


zllenges peremptorily a greater Number than.he ought. 
| | he. 
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he was allowed to do, and would not 
waive ſuch Challenges, but inſiſted on 
them; this Matter we ſhall confider firi}, 
with regard to peremptory Challenges at 
Common Law: Seconely, with regard to 
peremptory Challenges as limited by the 
Statute 22 H. 8. c. 14. As to the firi}, 
we find the following Caſes; If the Prilo- 
ner challenges three Inqueſts, thirty fix 
Jurors, he ſhall be put to his Penance, 
that is, have Judgment of Paine fort & 
dure, A. 3 E.3. It. Nort. Fitz. Corone 
359, The Defendant in an Appeal 
challenging thirty-fix Jurors was Put to 
his Penance, FH; 3 H. 75. 2. Bro. Ap- 
peal 82, Paine 4. A Man arraigned at 
Newgate having challenged thirty-fix Ju- 
rors, the Queſtion was what ſhould be 
done with him, and all the Juſtices of the 
one Bench and the other agreed, that he 
ſhould be hanged, and not put to his Pe- 
nance; and agreed to obſerve that Rule 
upon their Circuit. Hyfſey ſaid, that the 
Opinions of the Juſtices in the Time of 
E1. 4. had been to the contrary. J2fch. 
' 3g Hd. 7. 12. F, Corone 56. Bro. Paine 5. 
Bur in the very ſame Page is the follow: 
ing Cale: A Man indicted as Princip), 
being. arraigned, and challenging thirty- 
fix, was adjudgd to his Penance, as one 
who had refuled the Law. And Hyvſſey 
ſaid, that in the Time of Fg. 4. in the 
Exchequer Chamber, it was held by all, 
Ec. that he ſhould be put to his Penance, 
Mich, 3 H. 7. 12. Fitz. Corone 51. Br. 
Corcue 136. Lord Hale ſays, that tht 
better Opinion of latter Times, as well 5 

f 
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of former, is, that the Priſoner ſhall be 

t to Penance and not attainted. This 
udgment of Penance is by Virtue of the 
Stature of Weſtminſter 1. c. 12. whereb 
it is provided, that notorious Felons, who 
openly are of evil Name, and will not 
ut themſelves upon Inqueits of Felonies, 
that Men ſhall charge ; own wich before 
the Juſtices at the King's Suit, ſhall have 
ſtrong and hard Impriſonment, as they 
which refuſe to (tand to the Common 
Law of the Land; but this is not to be 


under{tood of ſuch Priſoners as be taken of 


light Suſpicion; and is as follows: The 
Priſoner is to be carried back to Priſon 
into a lower Room ſtopped, and bcing 
naked all but his Loins, is to be laid on 
the bare Ground, his Head covered and 
his Legs extended, and one Arm is to 


be, drawn with a Cord to one Corner of 


the Room, and the other Arm to another 
Corner, and one Foot to be drawn to ano- 
ther Corner, and the other Foot to the 
other Corner of the Room, then as much 
Weight of Iron and Stone is to be laid 
upon his Body as he can bear and more; 
the firſt Day he is to have three Morſels 
of Rye or Barley Bread, and no Drink ; 
and the next Day he is to drink as much 
as he can three Times of ſuch ſtanding 
Water, not running Water, as is near the 
Priſon, and ſo one Day Bread, and ano- 
| ther Day Water, and this to be his Niet 
until he be dead. $8 H. 4. 1. 14 E. 4.8. 
Kelww. 10. By this Judgment the Priſo- 
ner only forfeited his Goods but not his 


Lands. This Statute of J/:/tinſter 1. c. 12. 


does 


II 


FT 1:2. 
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does not-extend to High Treaſon, for x 
that Cale if the Priſoner ſtands mute or 
challenges peremptorily more than he 
ought, he ſhall have Judgment as a 'I'raj- 
tor Convict. 1 /n/t. 391. a. Bro. Paine tv, 
Dier 205. þ. 4. Sav. 57. There have 
been Variety of Opinions whether this 
Statute extends to Appeals. 43 AY. þ. :-, 
BH 4 1,9 +E 4 164 £; 8: 5;3; 
3 H. 7. 2. ſay, that the: Defendant in an 
Appeal may be adjudged to Paine ſor; 
& Aure; but 21 FE. 3. 18. MKeble in 

H-5;- a. Dr. £9 NHuU4 bh. 3-6 41. i 


; HH. 
Stamf. ÞP.C. l. 2. c. 1. fo. 150. a. are to 


the contrary; for the Statute ſpeaks of a 
Charge at the King's Suit. {geo guoere 


as to a Prifoner's- challenging peremptorily 


above the Number of twenty, fince 
the Statute 22.1. 8. c. 14. the better 
Opinion ſeems. to be that he hall not 
have Judgment of Death, or of 21; 
forr £5 dure, but fhall be over-rulcd as to 
all his per:mptory Challenges above the 
Number of twenty, ard put upon þs 
Trial; and that, as Lord {ale ſzys, for 


- two Reaſons; firſt, becauſe the Law 


hath made no Proviſion to attaint the Fe- 
lon, if he challenges peremptorily above 
the Number of twenty. Secondly, bt 
cauſe the Words of the Statute are, that 
he be not admitred to challenge above the 
Number of twenty ; fo that it he char 
lenges above twenty peremptorily, hts 


| Challenges ſhall only be diſallowed. = al 


H.'ÞP.:C:-268, . 296; 270; 2: Hank 
&.C. 414. FF 


in 
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In an Appeal againſt two, if one Defen- Where it 
dant challenges a Juror peremptorily, he one De- 
ſhall be drawn againit buth, if there be fendant 
but one Venire ſacias, but if there be ſe- challenges 
veral Ventre facias's, he may be ſworn * J970r pe: 
againſt the other, And yet there may be pers. 
Covin between the Plaintiff and one of 7+ 36. 0ce 
the Nefendanis to keep the other in Pri. payer 
ſon. 90 E. 4. 27. Bro. Chall. 84. Five p. wang "ey 
indited for Murder, and one Yenire fa fendants 
cas awarded againſt all, and they ſevered it but one 
in peremptory Challenges, yet the Jurors Ferre. 
who were challenged ſhall be drawn againſt 
all upon the Chalienge of one, although 
that the others challenge him not, but al- 
low him. 1 Ma. Saltsbury's Caſe, Plored. 

100. &. 2 Hale's H. Þ. C. 268, 1 Inſt. 
156. b. 

[f the Defendant challenges a Juror for Whether 
Cauſe which is tried and found againſt the Prifo- 
him, he cannot afterwards challenge that ner, after 
Juror peremptorily..1o H. 4. 9. a. Fitzh, 95. 2s 
Chall, 180. If a Man, who 1s arraigned challenged 
of Felony upon an Indi&tment, challenges ; FIN 
21] the Jurors for Caaſe, when they come jonny: 
t© peruſe the Pane}, he may releaſe it and 45; me 
chzllenge peremptorily. 37 H. 6. 8. Bro. _ > 
Chal.86, A Man was arraigned of Treaſon, rily OL. 
and eight were ſworn, but theJury remained | 
or Nefault of Jurors, and at another Day 
he challenged Part of them who were 
worn before rem pray, and Part for 
heir Freehold, and both Challenges al- 


"ag the one in Favour of Lite, and the 
tier for that it might be that they be- 
ime inſufficient fince, $32 I 6. 26. 

Bro. 
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Bro. Chall. 193. Mes vide 9 H.;5. Nb | 
| Chall. Fitzh. 52. Bro. 50. al contra, 
Appeal of Robbery; the Defendant ch1j- 
lenged a Juror for a Cauſe which was tri- 
ed apain{t him, and the Jury remzine( 
for Nefault of Jurors; and at another Nay 
he challenged the ſame Juror perempto- 
rily, and it was allowed. 2 RK. 4. 1; 
Bro. 194. In Appeal, after the Defendant 
has challenged a Juror for Cauſe, and he 
js tried and found indifferent, and 1worn, 
the Detendant cannor, the ſame day, 
challenge him peremptorily, but at anc- 
ther Day, as it the Jury remain for De. 
fault, and a Tales is awarded, he may il , 
challenge him peremptorily, or he may ,, 
challenge for Cauſe that aroſe ſince the WM 
laſt Day. 14 H. 79. 19. Bro. Chall. 3x. 
Appeal 174. 2 Hale's H.Þ. C. 2750. FE 
If upon the firſt Panel the Priſoner My , 
challenges ſome peremptorily, and the Ju: 


ry remains for Default of Jurors, wherc- po 
upon a Zales is awarded, upon the Re i 11 
turn thereof he ſhall be allowed to chi-WM , 


lenge peremptorily only ſo many as with 
his farſt Challenge will amount to makeup Ml 4 
thirty-five, if the Indictment be for High 
"Treaſon or Petit T'reafon, or to twenty 
in any other Caſe. 2 Hale's H. P.C. 2:10. M to 
"The Priſoner, after he has challeng:d MI of 
peremptorily his full Number, may chil Ju 
lenge as many more as he can for good 
Caule. 


Several Principal Challenges to the Pulls ma) Pa 
Sao be reduced to four Heads, vis. 1. 10M Bl, 
Challenges *<\P<Rt of Dignity. 2, For Defect. 3-1" ria 


tothe Polls, AﬀcUiol gu; 
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Aﬀe&ion or Partiality. 4. For a Crime 
in the Party returned. 
In reſpe& of Nignity. 

If any Peer of the Realm or Lord of Peer of 
Parliament be returned upon a Jury, he the Realm 
may be challenged by either Party, and or Lord of 
if neither Party challenge him, he may Parlia- 
challenge himſelf. Dyer 314. Moor 167. Ment 
2 Roll. Abr. 646. 6 Co. 53, y C0. 49. 

1 Jones 153. 1 Iſt. 157. b. 
For a Defect. | 

Firſt, in reſpe& of his Birth, ic is a 4jjens, 
good Challenge to a Juror that he is an 
Alien; for an Alien ought not to be upon 
a Jury, except on a Irial fer Meatera- 
tem Linguae. 14 H. 4. 19. b. » Cv. 18. 

Calvin's Caſe. 10 Co. 104. 1 Toft. 157. b. 
Secondly, in reſpe& of his Condition ; Villeins. 
as if he be a Villem, x [2ft. 157. b. 
2 Roll. Abr. 657. | 
Thirdly, in reſpeCt of his Age: It is a Infants. 
good Challenge to a Juror that he is not 
twenty-one Years of Age. Mirror C. 4. 
1 [i;ſt. 158. a. vide antea f. 36. : 
Fourthly, in reſpe& of his Eſtate : Of Eftate. 
this we have ſpoken fully before, fo. 21, £5c. 

For AﬀeCtion or Partiality. 

This is either a principal Challenge, ' or 
to the Favour, and is 4% es by Judgment 
of Law without any A& of his, or by 
Judgment of Law upon his own AR. 

Without any A&t of his. | | 

As if the Juror be of Kin to either g;ndrea, 
Party; and that is of two Sorts, either by 
Blood, called Conſargnuinity, or by Mar- 
riage, properly called Affinity, Confan-_ 
guinity, how far remote loever, cven to 


the 
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the ninth Negree, is a good princip1] a Þ 
Cauſe of Challenge. 21 EZ. 4. 6;. I, #9 
(Conſanguinity of the Half Blood is 4 Jur 
good Challenge. 21 E.gq. 3r. b.) Af WD 
nity or Alliance by Marriage 1s a principal Ki 
Challenge, and equal to Confanguinity, WM"? 
when it is between the Juror and cither MJ 
of the Parties: As if the Plaintiff cr De- M'Y: 
fendant married the Son, Daughter or are: 
Couſin of the Juror, or the Juror mar- 
ricd the Daughter or Couſin of the Plain- 
tiff or Nefendant, and the Marriage con- 
tinues, or Iflue be had; but if the Son «of 
the Juror had married the Daughter «f 
the PlaintiF or Nefendant, or the Sun of 
the Plaintiff or Nefendant, the Naughter 
of the Juror, this is no principal Chal- 
lenge but to the Favour only. 1t a Body 
politic or corporate, fole or aggreoxte 
brings an Action that concerns their By 
dy politic or Corporation, and a Juror is 
of Kindred to any that rs of that Body, 
it is a good principal Challenge. 1 [it 
157. :15 &. 4.13. 28. 87. 18-:.:21 £6 
11. Hob. 87. 1 Saund.. 344%. It is 4 
good Challenge that the Juror 1s Brother 
to the Wife of the PiaintiF, for Mn 
and Wife are one in Law. 21 HF. 4. 32 
Bro. Chall. 189. 2 Roll. Abr. 653. A 
Baſtard cannot be of Kindred to any, and 
therefore Confanguinity alledged in a Js 
ror who is a Baſtard, or whoſe Anccitor 
was a Baſtard, is no prircipal Challenge ; 
but if the Juror and one of the Parties 
be deſcended from a Baſtard who ws: 
married and had lawful Iflue, then it 154 


good Challenge, for as to them he wzs _ 
a By 
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Baſtard. 412. 3. 9. 21H. 4. 31.b. Jerk. 
1, fl. go. If the Plaintiff challenge a 
ror for Kindred to the Defendant, it is 
» Counterplea to ſay, that he is alſo of 
.indred to the Plaintiff, though in a 
zzrer Degreez for the Law requires 
urors who are not of Kin to either Par- 
', He who challenges a Juror for Kin- 
red, muſt ſhew how he is Coufin, 
ut if the Conſanguinity be found, though 
1 another Manner than is alledged by 
ze Challenger, it is ſufficient ; tor the 
aw prefers the Subſtance before the 
orm. 1 Juſt. 157. a. Being. Uncie to 
he Appellee is a good Cauſe of Challenge 
y the Appellant; but the Appellee de- 
ying him to be any Relation, the Court 
ireted it to be tried on a Yoir dire. 
[rin. 8 Aung, Young verſus Slaughter- 
ord, 11 Mod. 228. 

If the Juror hath Part of the Land Juror ha. 
lepending upon the ſame Title, it is aying p40 
principal Challenge. 1 Juſt. 157. a. Inheld by 
prent the Plaintiff challenged one the ſame 
} the Jury becauſe he held Land under Title, 
be ſame Title as the Defendant did, 
hich was proved by a Witneſs produ- 
ed for the Plaintiff, and thereupon the 
uror was withdrawn. AMich. 530 Els. 

*4 verſus Everard, 2 Leon, 49. 

ns 
If a Juror be within the Hundred, j,,,, 
cet, or any Way within the Sceignory ithin the 
nmediately or mediately, or any other Diſtreſs of 
Piiireſs of either Party, it is a principal either Par- * 
ballenge; but if either Party be within ty. 
ie Diitreſs of the Juror, it is only a 
Challenge 


© 
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Challenge to the Favour, 1 Þ-:/t. 157. 1: 
2 Roll. Abr. 651, If in Treſpals the 
Defendant juſtifies as Servant to the 
Lord, and by his Command, it is a good 
Challenge to the Juror to ſay that he is 
Tenant to the Lord, though the Lord is 
no Party to the Record. 1 ZBroenl. 195, 
In Eje&tment, a Juror was challenged tor 
that he was Tenant of a Manor, to 
which there was a Court Lect, whereof 
the Plaintiff was Steward of that Manor; 
the Court inclined that this was no prin- 
cipal Challenge. Allen 29. 
Witneſs, If a Witneſs named in the Deed be re: 
turned of the Jury, it is a good Caulc of 
Challenge of him. x [»t. 159. a. 
Upon his own A&t. 
Where a If a Juror has given a Verdi& before 
Juror has for the ſame Cauſe; though the Judgment 


om a was arreſted or reverſed upon a \Writ of 
Pre r, it 1 rincipal Challenge ; o it 
VAR a Error, it is a principa enge ; 


is if he has given a former Verdi&t upon 
the ſame Title or Matter, though be- 
tween other Parties, But in this and ill 
_ Other like Caſes, he who takes the Chal. 
lenge mult ſhew the Record, if he will 
have it take Place as a principal Chal- 
lenge ; otherwiſe he muſt conclude to the 
Favour, unleſs it be a Record of the 
ſame Court, and then he muſt ſhew th 
Day and Term. r J[nſt. 157. b. Cr 
Elis. 33. pl. 13. In 2 Hawk. P.C. 415 
it is ſuid to be no good Cauſe of Chai 
lenge, that a Juror has found others ouil 
ty on the ſame Inditment; for the In 
ditment in Judgment of Law is ferera! 
againſt cach Detendant, and every - 


the ſame 
_ Matter. 
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uſt be convicted by particular Evidence 
gainſt himſelf. 


It is a Challenge to a Juror, that he Juror an | 
vas Inditor of rhe Plaintiff or Defen- IndiQtor, 


ant either of Treaſon, Felony, Miſpri- 
ion, Treſpaſs, or the like in the ſame 
auſe. 1 Joſt. 157. b. By the Statute 
5 E. 3. C. 5. it is cnafted, that no In- 
Iitor ſhall be put on Inqueſts upon De- 
iverance of the Indiftees of Felony or 
Treſpaſs ; and this has been adjudged a 
200d Exception, not only on the 'I'rial of 
he ſame Indictment, but alſo on the 
Trial of another Indictment or Action, 
wherein the Matter found in ſuch former 
Indictment is either direaly in Iffue, or 
happens to be material. 1 id. 244. 
: Harch. PP, C. 518; It was granted 
that ſome of the Grand Jury, who found 
the Bill, might be of the Petit Jury. 
Mich. 1x W. 3. Rex verſus Kirke, 
i2 Mod, 305. Upon an Indiament of 
Battery, &c. a Juror was challenged by 


the Defendants, becauſe he was one of 


the Grand Jury that found the Indict- 
ment againſt them for the ſame Mutter, 
and the Challenge was allowed. Paſeh. 
17 Car. 2. Rex verſus Percival, Sid. 
2:44. pl, 4. Fr per Holt, Chict Juſtice, 
It is a good Cauſe of Challenge by the 
Appellee to one of the Jury, that he was 
one of the Grand Jury, who tound the 
biil againl{t the Appellee, upon which he 
Was indicted at the Afliſes. And the be- 
ng of the Coroner's Inqueſt is a good 
Cauſe of Challenge by the Appellee. rin. 

8 Anne, 
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8 Anne, Young verſus Slavghterſcr, 
11 Mod, 228. 
Juror That the Juror is Godfather to the | 
Godfather Plaintiff's or Defendant's Child, or that 
_ either the Plaintiff or Defendant is Godfather | 
Party's gr Godmother to the Juror's Child, has | 
Child. been allowed as a good Challenge. 1 1ſt. 
157. & 2 Roll. Abr.653, 654. _ 
» Juror been If a Juror has been Arbitrator choſen 
an Arbi- by the Plaintiff or Defendant in the ſame t 
wrator in | Cauſe, and has been informed of, or treated J 
the Caule. f the Matter, it is a principal Challenge; - 
but it is otherwiſe if he has not been in- h 
formed of or treated of the Matter ; and (oit n 
is if he was indifferently choſen by cither 
of [q. both] the Parties, though he has 
treated of the Matter. 1 [-/t. 155. 6. 
13,4, 13-3. 6. 24; +20: H. 4. { 
39, 40. - 57H. 7.10. 2 Roll. Abr. 655; . 


Or Com- But that a Juror was a Commillioner c 
miſſioner choſen by one of the Partics for Exami- (; 


toexamine nation of Witneſſes in the ſame Cauſe, is 
Witneſſes. no principal Cauſe of Challenge ; for he 0 
| Is made by the King under the Great p 

Seal, and not by the Party, as the Arbi- nh 

trator is, but he may upon Cauſe be Ju 
challenged for Favour. 1 Iſt. 157. Þ. ; 

Goad. 193.. 9 Co. 571.4. 5+ H. 75. 10. b. 

os & 4: :4% 3H. 6- 24 Þ. 2. Rob - 

Abr. 656. 


Juror inti- _ It is a good Cauſe of Challenge that 1 4 
Hed toFor- Juror hath a Claim to the Forfeiture to " 

feiture to be cauſed by the Convittion, 2 Harik. I» 

be cauſed ©, C. 418. State Trials, vol. 1. fo. 5:2. MI [> 

by Convic- 

tion, 
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Ie is a good Cauſe of Challenge that Juror de- 
z Juror hath declared his Opinion before- cared his 
hand 3 yet this has been adjudged to be 0P!99n ' 
no Caf: of Challenge where it has a Sean = 

ared to proceed not from any I|l-wiil, * Y 
bot from a Knowledge of the Caulc. x 
2 Hawwk. P.C. 418. Upon a Trial at 
Bar a Juror was challenged for that ne. 
had ſaid to one of the Parties, Provime 
you to pay, for if I am ſworn T will give 
my Veradift againſt you. And the Party 
himſelf was allowed to be ſworn to prove | 3 
the Truth of his Challenge; and the | 
Triers for this Cauſe found the Juror not 
to be indifferent, and therefore he was 
withdrawn. 1 Zrlſt. 20. In Fvidence to 
an Inqueſt it was obſerved, 1{t, "The 1t- 
ſue being a Way or not a Way, a Juror 
was challenged, and bcing for the King, 

Cauſe was ſhewed preſently that he had 
faid rhat 7t was a IWay, and if proved 

| otherwiſe it would be a Prejudice to the 
Country ; which being proved, he was ſet 
afde. 1 Kecb. 91. On an Indittment for 
High Treaſon it is a good Challenge to a 
Juror, that he has declared that the Priſo- 
ner was guilty, or would be hanged. 
l voget 153. . 

If the Iflue be whether ſuch a County x, . «.: 
is bound to repair a Bridge, one of the «eh 
County is no good Juror, tho' he may be 


about re- 
pairing a ” 


2 good Witneſs. Mich. 3 Anne, The County 
Queen againſt The [nhabitants of the Bridge, 
County of Wilts. 6 Mod: 079. one of that 


County 
not. a good Juror, 


Q& . 
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Jufor of If a Juror be of Counſel, Servant, or 
Counſel, of the Robes or Fee of either Party, it is 


Servant, a principal Challenge. x 1»ft. 157. b. 

&c..to e1- - 
ther Party. Tf any, after he be returned, do eat and 
 Juroreat- drink at the Charge of cither Party, it is 

ing at a principal Challenge. 1 Tnft. 1571... Wl © 

Party's 13 H. 4 13. ec 

Gharge. AQions brought either by the Juror fi 

Actions gpainſt either of the Parties, or by either ot 

berween (Of the Parties againſt him, which imply K 

_ _ Malice or Diſpleaſure, are Cauſes of prin- K 

—>g *" cipal Challenge, unleſs they be brought th 

< by Covin, either before or after the Re- ' 

turn; for if Covin be found, then it is ar 

no Cauſe of Challenge; other AQtons he 

which do not imply Malice or Dilplea- ar 

ſure, are Cauſe of Challenge to the Fa- ls 

vour only, 1 Taft. 157. 6. 2 Roll, Alr. il 1D, 

655. Style 129, Bc 


Juror a In a Cauſe where the Parſon of a Pariſh MW 
Pariſhio- 1s Party, and the Right of the Church MI; | 
ner. comes in Debate, that a Juror is a Pa- WM ter 
riſhioner is a principal Challenge; but it WM xc 

18 not in an Attion of Debr, or any WM «+ 

other Aion where the Right of the Ml þ« 
Church does not come in Queſtion, 1 11,/. Wl ten, 

;:0 $J.-Þ, Cro 
Labouring Jf either Party labour the Juror, and Mp 
A Juror to ojve him any thing to give his Verdict, Ml a \ 
give Mis . this is a principal Challenge 3 but if either WM don 
Verditt. Party labour the Juror to appear and do Ml of , 


his Conſcience, this is no Challenge at =, BW |o, 
but lawful for him to do. 1 1»/t. 157.” Mt: | 
But a Stranger doing the ſame 1s an Em- WM one 
bracer, Hob, 94. | this 


That 
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That the Juror is Fellow Servant with Juror Fel- 

either Party is no principal Challenge, low Ser- 

but to the Favour. x Juſt, 157. b, vant with 

Dier 367. | either Par- = 
For a Crime in the Party returned, 

If the Juror be aitainted or convicted j,,,; ae. 
of Treaſon or Felony, or for any Offence tainted of 
to Tife or Member, or in Attaint for a Treaſon, 
falſe Verdi&, or for Perjury as a Witneſs, Felony, 
or in a Conſpiracy at the | Suit of the &c. 
King, or in any Suit (either for the : | 
King, or for any SubjeR) be adjudged to | 
the Pillory, Tumbre], or the like, or to 
be branded - or ſtigmatized, or to have 
any other corporal Puniſhment whereby 
he becomes infamous ; theſe and the like — 
are principal Cauſes of Challenge. So it 
is if a Man be outlawed in Treſpaſs, 
Debt, or any other Action; and in old 
Books it is ſaid, that if a Perſon be ex- 
communicated he cannot be a Juror. 

1 Toft. 158. a. The Statute 11 H. 4. ex- 
tends to Perſons outlawed in perſonal 
Aﬀtions, becauſe an outlawed Perſon is 
not accounted probus E9 legalis Homo, to 
be ſworn in an Inqueſt, and may be chal- 
lenged for that Cauſe. W/ithifole's Caſe, 
Cro, Car. 134. 1 ones 198. 2 Hawk. 
P.C. 419. Per Coke, Chief Juſtice, if 
a Man te attainted of Felony and par- 
doned, he ſhall not afterwards be ſworn 
of a Jury, for that he is not probus &. 
legalis Homo; for Poena mori poteſt, Cul- 
fa perennis er:t; and therefore ſuch a 
one ſhall not be ſworn in an Inqueſt ; and 
this is a good Challenge to a Juror re- 
turned to ſerve, that he hath been before 
G2. :5--- attginred 
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attainted of Felony, and tho' pardoned 
for the ſame, yet he is not fit to ſerve 
on a Jury. 2 PBulſt. 154. 1 Browul. 34, 
And lo of Forgery on Star. 5 Eliz. c, 14. 
And Serjeant Hawkins ſays it hath been 
holden that ſuch Exceptions are not {al- 
ved by a Pardon; and yet he ſays, it 
ſeems, that none of the above cited 
Challenges are principal ones, but only 
to the Favour, unleſs the Record of the 
Judgment or Conviction be produced, if 
it be a Record of another Court, or the 
Term, &c. ſhewn, if it be a Record of 

the ſame Court. 2 Hawk. PC. 41). 

'To the Favour. 

Joror of Challenges for Favour muſt be left to 
Kindreg, the Conſcience and Diſcretion of the 
or under T 'riers, upon hearing the Evidence. Some- 
the Di- thing of this has been mention'd bctore, 
ſtres of But ſome of them come nearer to prin- 
him in the cipal Challenges more than others; as if 
Rever- a Juror be of Kindred, or under the Þi- 
ſion, Sc. ſtreſs of him in the Reverſfion or Re- 
mainder, or in whoſe Right the Avowry 
or Juſtification is made, or the like; thele 
are no principal-Challenges, becaule he in 
the Reverfion or Remainder, or in whole 
ge 396 Avowry or Juſtification is, 1s 
not Patty to the Record; but it is other- 
wiſe it they were made Parties by Aid, 
Receipt, or Voucher, and yet the Caulz 
of Favour is apparent; and fo it is of 
all principal Cauſes, if they be Partics 
to the Record. 1 Lift, 157. b,Þ At 3 
Trial at Bar, the Queltion was, whether 
the Fair called Jayhill Fair, ſhould be 
kept at Wayhill or Andover, Ore of 


thc 
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the Jury, who lived at J/ayhill, was 
challenged, for that the Fair wou'd oc- 
cafion Manure to the Ground, On the 
other Side it was conſidered, that the 
Fair occaſioned trampling of the Grals ; 
and this being a Challenge to the Fa-. 
vour, two of the Jurors were ſworn to be 
'Triers, and their Oath was, Tou ſhall 
cvell aud truly try whether A. (the 
Juror challenged) ſtands indifferent be- 
tween the Parties, Trin. 1 W. & M. 
Anon. 1 Salk. 152. 


Challenges for Default of 
Flundredors. G 


Y the Common Law in a Plea real, For De. 
perſonal, or mixt, there ought to be fault of 
four of the Hundred, where the Cauſe of Hundic- 
AQjon aroſe, returned for the better 99rs- 
Notice of the Cauſe; for YVicini Vicino- 
rum fatta praeſumuntur ſeire; by tho 
Statute 235 H.8. c. 6. it was enaQed 
that there ſhould be fix of the Hundred 
returned; by the Statute 279 Eliz. c. 6. 
the Number was reduced to two in per-_ 
ſonal Aﬀtions. 1 [nſt. 157. a. But now 
by the Statute 4 & 5 Anne, c. 16, no 
Hundredors are required except in crimi- 
nal Proſecutions and penal Statutes, be- 
cauſe in other Caſes the Jury ſhall come 
from the Body of the whole County. 
' 3. If the Lord of the Hundred be a 
Party, there need no Hundredors to be re- 
turned at all ; if it be of the Body of the 


G 3 County, 
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County, or of the next Hundred, it 1; 
ſufficient, 1 Jrft. 157. a. 

4. If an Aﬀion be brought again{t a 
Hundred, on the Statute of Winchefter, 
the Jury muſt come from the next Hun- 
dred where the Robbery was committed, 
2 Roll, Abr. 59s. Comb. 332. 

5. He who takes a Challenge for the 
Hundred, muſt ſhew in what Hundred 
the Venue lies, and he muſt take it be- 
fore fo many are ſworn as will ſerve for 


the Hundred, He, who is challenged for the 


Hundred, ſhall not be drawn abſolutely, but 
remain beſides forthe Hundred. 1 {:/t.157.7. 

6. If a Perſon dwell in the Hundred, 
whether he have any Freehold there or 
not, or if he had a Freehold there when 
he was returned, and fell it before he 
appears, he is a good Hundredor ; but if 
he ſell all his Preehold he may be chal- 
lenged abſolutely. x Iſt. 157. a. A 
Jury being ready at the Bar, the Array 
was challenged for Default of Hundre- 
dors, to which it was anſwered, that the 
Jury by Rule of Court was ſtruck by 
the Sccondary, and that the Hundredors 
were ſtruck out ot, Conſent, yet the Court 
held it a good Challenge notwithſtanding 
the Conſent, S'yle 233. 

7. By Hale, Chief Baron, it is agaioſt 
the common Courſe to take a Challenge, 
for Want of Hundredors, when the Trial 
3s at the Bar upon a Jury returned at the 
Nenomination of an Officer of the Court 
where there are but twenty-four left by the 
Parties themſelves. Hard. 228. But an In 


formation of Forgery being to be wed 
| Af 
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Bar, it was moved that the Defendant 
might not challenge for Want of Hun- 
dredors. Sed mon allocatur 5 for the 
Court ſaid that the Plaintiff may be de- 
prived, becauſe he brings it on to 
tried at the Bar, yet the Defendant may 
not, though each Party by Rule i{trike 
out twelve of the forty-eight returned, 
and ſo the Defendant by {triking out 
Hundredors may prevent the Irial; yet 
it being a Privilege allowed by Law, 
the Court cannot deprive him of the Chal- 
tenge. 3 Keb. 540. 

By Hale, Chief Baron, there are two 
Sorts of Challenges for Default of Hun- 
dredors; the one to the Array, where 
the Sheriff returned none of the Hun- 
 dred; the other to the Polls whefe none 
of the Hundred appeared ; but if this 
Challenge be taken to the Polls, it muſt 
be taken preſently, and the ſpecial Cauſe 
aſſigned, viz, Want of Freehold there. 
Hard. 228. 

8. In an Information in the Nature 
of a Quo Warranto againit the Mayor of 
Tiverton, the Nefendant entered into the 
Common Rule by Conſent, for the Ma- 
iter to ſtrike the Jury, who accordingly 
ſtruck forty-eight, the Defendant ſtruck 
out twelve of theſe, and the Proſecutor 
; ſtruck out twelve more, _ and the remain- 

ing twenty-four were returned by the 


Sheriff to try the Cauſe. The Defen- 
dant having artfully ſtruck out all Hun- 
dredors named by the Maſter, at the Af. 
lizes challenged the Array for Want of 
Hundredors; the Court held that the 

G 4 ;..--,- Ghal- 
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Challenge was good, but that the Rule 
being made by the Defendant's Conſent, 
this Challenge was a Contempt of thc 
Courr, and therefore granted an Attach- 
ment againſt him. @Trin. 10 Ges. 1. 
Rex verſus Burridee, Trials fer Þ 
158.” 8 Med. 245. Vide antea jo. 58, 6, 
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HE King may take a principal Chair 
lenge to the Array or to the Polls. 
4 H. y. 2. Bro. Chall. 154. Or he may 
challenge the Array, or the Polls for 
Favour, though fuch Challenges for Fa- 
vour ſhall not be aJlowed againſt him. 
33 9). P. 18, 19: 44 E; 3. 38. Chall. 
£98. 8-234. E:3--$..:.-GhalkF. 65. 
B. 155. But ſome have ſaid that it is a 
good Challenge for the Party to the Ar: 
ray that the Sheriff is a Yalent of the 
Crown or other ſpecial menial Servant, 
22 E. 4. Fitzh, Chall. 63. or that thc 
Sheriff is his Adverſary. 4 1. 7. 8. 
F. Chall. 65. 1x Taft, 156. a. Staif. 
P.C. 152. | 
And it is ſaid to be a principal Chal- 
lenge againſt the King that a Juror is df 
his Livery, or his immediate T'cnant, 
2 Hawk. P.C. 418. In an Information 
tor Forgery, the Defendant challenged 
one of the Jury, for that the Proſecutor 
had been lately entertained at his Houle; 
And this was admitted to the Favour 
| tho' againſt the King. Paſeh, 29 Car. :. 


/ 71011. 
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Anon, 1 Vent, Rep. 309. Sed vide Cro. 
Eliz. 663. 

It has been held to be a good Chal- 
lenge on the Part of the King, that the 
Juror hath given his Dogs the Names of 
the King's Witneſles. 2 Hawk. P. C. 


418, 


By the Common Law the King might x; 


have challenged peremptorily any N 
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King 


uMm- cannot 


ber, without ſhewing any Cauſe, only al- challenge 
ledging that they were not good for without 
the King ; but this proving very mil- ſhewing 
chievous to the Subjects, and rending to Caule. 


infinite Delays and Danger, by the Statute 
43 Fd. 1. commonly called Orainatio ae 
Tnquiſitionibus, it is enated, that of In- 
queſts to be taken before any vt the Ju- 
tices, and wherein our Lord the Kin 
is Party, howſoever it be, it is Fa, 
and ordained by the King and all his 
Counſel, that from henceforth, notwith- 


ſtanding it be alledged by them that ſue 


for the King, that the Jurors of thoſe 
| Inqueſts, or ſome of them, be not indiffe- 
rent for the King, yet ſuch Inquelits ſhall 
not remain untaken for that Cauſe; but 
if they that ſue for the King will chal- 
lenge any of won har they ſhall al- 
fign a certain Cauſe of their Challenge, 


and the "Truth of the ſame Challenge 
ſhall be inquired of according to the Cu- 
ſtom of the Court. 1 ZBri!ft. 85. Moor 
595. 1 Toft. 155, 2 Inſt. 431. 2 Halg's 
=P. C391. Star; PG 4. 3-4£;95> 
f0. 162. 


y 
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Either in 
Civil or 
criminal 


Caules, 


But need 
not ſhew 


_ Challenges by the King. 
The Words of this Statute being ge- 


neral, it extends to all Suits in which the 
King is a Party as well civil as criminal. 
1 Inſt. 595. 

If the King challenge a Juror before 


the Panel is peruſed, he is not bound to 


the Cauſe Thew any Cauſe of his Challenge till the 


of his. 


whole Panel be gone through, and it a 


Challenge pears that there will not be a full Jury 
eill the 


Panel is 
gone 
through. 


without the Perſon fo challenged ; and 
it the Defendant, in order to oblige the 
King to ſhew Cauſe preſently, challenge 
touts parauaile, yet he ſhall ſhew all 
his Cauſes of Challenge before the King 
need ſhew any. 38 Ag. p. 22. Bro. 


 Chall. 141. 2 Iſt. 156, xn Bulſt, 85, 194. 


1 Vent. 309. T. Raym. 473. Skin. 8:2. 
A Challenge may be releaſed for the 


the King. 20 A/. p. 13. Bro. Chall. 10, 


When the King is a Party, the Defer- 
dant that challengeth muſt ſhew Cauſe 
preſently. 2 Hale's H. Þ. C. 211i. 1H. 5, 
10. 38 Af. 22. 1 Iiſt. 158. 4a. | 

On an Indiatment for Murder, eleven 


of the Jurors appeared and were ſworn, 
*but one was challenged for the Priſoner, 
' whereupon a Tales was awarded, end the 


Trial ftayed; and now one of the Ju- 
rors, who had appeared and was ſworn 


the firſt Day, was challenged for a Caule 
which was 772 efſe then, but not known 
then to the Queen's Council, bur it was 


held that the Queen could not have the 
Challenge now no more than ſhe could 
have had at the firſt Day after the Ju 


ror was ſworn, although the ſame oy” 


Challenges by the King. 
fill continued. MAfich. 44 & 45 Eli. 
Wharton's Cale, Tel. 23. Noy 48. © 
Inditment for Murder. Curia : The 
King, or any for him may not challenge 
without good Cauſe; but the Priſoner 77 
Favorem Fitae, may peremptorily chal- 
lenge thirty-four without ſhewing any 
Cauſe, and as many more as he can with 
Cauſe, ſhewing the ſame preſently. 2 Z. 7. 
2, 12. 9 H. 5. 7. The Counſel for the 
King moved, thar they might be ſuffered 


to ſhew the Cauſe of their Challenge 


particularly as they took the Challenge. 
Curia. When the Jurors who are not 
challenged are ſworn, then, and nor be- 
fore, you are to ſhew the Cauſe of your 
Challenge. And any one may be recei- 
ved to challenge for the King, if he 


thinks that any of the Jury are not in- 


different. Mich. 8 Fac. 1. The King 
againſt Morgan, 1 Bulſt. 85. 

Where the King is Party in a Trial 
here, if the other Side challenge a Ju- 
ror, he ought here to ſhew his Cauſe of 
Challenge preſently, and two 'Triers ſhall 
be choſen, /cil. the two former which 
are ſworn, and they are to inform the 
Court, whether for the Caufe ſhewn, or 
any other Cauſe, the Juror be indifferent 
or not, Paſch, 10 Jac, 1. 1 Bulſt, 194. 
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At what Time a Challenge may 
be taken. 


ThePlain- J* the Plaintiff before any Yenire fi- 
tiff, before | cjas awarded, fays that he is of Kin to 
the Fezire, the Sheriff, or ſhews any other principal 
may al- Challenge between him and the Sheriff 
5 e and upon this prays a FYenire facias to 
_ the Coroners, and the Defendant denies 
a: the Cauſe of the Challenge, and ſo the 
ſn be. Writ is awarded to the Sheriff, the De- 
eween Ffendant ſhall not have the ſame Chal- 
himſelf lenge to the Array, which was before al. 
angl the ledged by the Plaintiff and denied by 
Sheriff, himſelf, But the Defendant may chal- 
and if the lenge the Array for any other Cauſe; as 
Defendant jf the Plaintiff alledged Confanguinity be- 
will con- tween his own Wife and the Sheriff, and 
fels!t, this is denied by the Defendant, and 
_ upon this Proceſs goes to the Sheriff, 
rexkoge the Defendant may challenge the Arrzy 
" for Confanguinity between the Plainiiff 
himſelf and the Sheriff; for this is ano- 
ther Cauſe than what was alledged by 
the Plaintiff; and though the Defendant 
might at firſt have had the Writ to the 
Coroners, yet becauſe he could not hare 
had it without acknowledging a Falfity, 
| he ſhall not be eſtopped to take the Chal: 
lenge. By Hobart and Winch, Huirtcn 
econtra. Mich. 16 Jac. i. Aier veils 
Baniſter. 2 Roll, Abr. 645, Mutt. :4. 
i ZBrownl. 1279, Aſcor 8695, fl. 1259. 

x Tiſt. 157. b, 
There 


When Challenges to be taken. ve; 


There can be no Challenge to the Ar- Challenge 
ray or to the Polls till a full Jury ap-to the Ar- 
pear; and therefore, if a full Jury do" to be 
not appear, the Plaintiff, if he would faken not 
challenge the Array for an Exception to 11 a fall 
the Sheriff, muit firſt pray a Yales, and Jay x 
after the Jury is made fuil by the Tales, 25u/Mpes 


but before any Juror is ſworn, he may NT TO 


challenge the Array. And the Plaintiff (yorn, 
is not eſtopped by his ſuing out the Ye- 
pire facias to the Sheriff to challenge 
the Array for Conſanguinity, Afnity, Ec. 
between the Sheriff and the Defendant. 
Vicars verſus Langham, Hob. 255, 296. 
2 Roll. Abr. 645. - Fenk. 310. pl. 88. 
After a Challenge to the Array tried, 
the Party cannot challenge the Array 
acain for another Cauſe, for then it ſhould 
be infinite. 4 4. 5. 8. Bro. Chall. 155. 

After a Challenge tv the Array, the No Chal- 
Party may challenge the Polls; but af !<nge to 1 
ter a Challenge to the Polls there can "ay at- | 
be ro Challenge to the Array. x Tuſt.,©” Chal- | 
158, a. ; lenge ty 
| the Polls, 


Sed econtra. 


After a Juror has been ſworn, he can- 
not be challenged without Conſent either ſuror not 
in a criminal or civil Caſe, or either {2 Þe chal- 
at the Suit of the King, or of a Subject; lenged af- 
whether on the fame Day, or, according ©, worn, 
to the better Opinion, on a former Day uniels,fc. 
on the ſame Trial, unleſs it be fir ſome 5 
Cauſe happened fince he was ſworn. | 
1 Inſt. 158. a; Tel. 23.  Cro. Car. 29t. l ; 
Hob. 235. 2 Rcll. Abr. 658. TJenk. 310. 
2 Brownl. 275. 2 Hale's H.P. C. 274. 
A Jurer was put by after he was ſworn 


becauſe 


_—_— — " Ons: ind 20-4 oy h. 
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becauſe of Kin to the Plaintiff. Clayr. 58. 
Pl. 130. A Perſon indifted of Buggery 
challenged one of the Jurors who was the 
Foreman, and was {worn and marked 
ſworn by the Clerk before the Chal: 
lenge was heard by the Court, and be- 
cauſe the Attorney General ' would not 
conſent to alter the Record, the Chal- 

lenge was diſallowed, Cro. Car. 291. 
 _ Aﬀter the Array is afthrmed, @ Man 
ſhall not have ſuch Challenge to a Ju 
' ror, as would have been ſuſicient Chal- 
lenge to the Array; and therefore it i; 
not a good Challenge to a Juror that he 
was put in at the Denomination of the 
ether Party; for this would have been : 
ood Challenge to the Array; which th: 
a by not challenging has admitted to 
be good. 49 E. 3. 1.b. 2.b. 49 Aſ.1. 

2 Roll. Abr. 658. 

Perempto- If in Treaſon or Felony the Perfon chal. 
ry Chal- lenge a Juror for Cauſe which is found 
lenge af aoainft him, he may afterwards chal 
es _ lenge him peremptorily. 1 {#ſt. 158 5 
Caf © 32 H. 6. 26. Bro. Call. 193. 14 H.;: 
an 19, Bro. Chall. 75. ; : 

Challenge A Challenge for the Hundred mult h: 
for Hun- taken before ſo many be ſworn as wi. 
dred when. ſerve for Hundredors, or elſe the Part 
loſes the Advantage thereof, 1 1 
Cos 150. 4s | 
Aﬀter Ju- If a Juror be challenged by one Parry 
- Tor chal- and found indifferent, or the Party r: 


lenged by leaſes his Challenge, the other Party mi) 
one Party | 
and tried, he may be cha:lnged by the other Party. 


” VC RTM 


chalici; 


Of ſhewing Cauſe. 
challenge him afterwards. 1 T»/t. 158. 7. 
9 BE. 4. 16. 37 H. 6. 8. Sed vide Godb. 


234. PÞ. 325- | 
He who bath ſeveral Cauſes of Chaj- Sal 
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lenge againſt a Juror, muſt take them all Challeaze 
at once. 1 {iſt, 158. 4. Rs 4 
together, 


If the Defendant does not appear when 
he is called at the Trial, he loſes his 
Challenges to the Jurors, althougt he 
does afterwards appear. Trials per 
Pais 146. (175.) 


In what Caſes he who challenzes 
ſhall ſhew Cauſe tmmediately. 


I PF after a Challenge taken by the Ne- On Chal- 
fendant to the Array, and two Triers lenge to 
are elected and ſworn, and the Jury re- the Polls 
turned found to be indifferent, the De- alter Chal- 
fendant, who challenged the Array, chal- |enge to 
Jenges the Jurors by the Polls, he ought *< Array 
then to put in and ſhew the Cauſe of 2! ET” 
his Challenge preſently ; otherwiſe it 1s Spots wh 
where there are no 'Triers ſworn; for Fdey Fa 
there he is not to ſhew Cauſe of his Chal- painlt him, 
lenge until the other Jurors, who are not he ſhall 
challenged, be ſworn; and fo it is if the ſhew 
Plaintiff had challenged in this Caſe any Cauſe ime 
of the Polls, he ſhould not have been mediaely. 
compelled to ſhew Cauſe till the Pircl 
was peruſed and all the reſt ſworn. 1 Zulft. 
fl13, 114, 115. JAfoor 846, 2 Rell. 
| Abr. 659, | 


But 
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But if there are two Defendants, and the 
one challenges the Array, and after he 
and the other challenge a Juror, the 
other ſhall not ſhew his Cauſe immed:- 
ately. 33 H. 6. 21.b, 

If a ſuror be challenged for a Matter 
of later Time, fince he wes ſworn, Cauſe 
muſt be ſhewn immediately. 14 H. 7. 6. 
2 Roll. Abr. 659. 

Where the Kirg is a Party, and the 
other Side challenges a Juror, he mult 
ſhew cauſe immcdiately, and all his C:u- 
ſes together. Yiner, Tit. Trial, :71, 
21. 6, J> 3, 9, 10. 

It the King challenges a Juror before 
the Panel is peruſed, it is agreed, that 
he need not ſhew any Cauſe of his Chal- 
lenge till the whole Panel be gore 
through, and it appears that there will 
not be a full Jury without the Perſon 6 
challenged. And it the Defendant, in 
order to oblige the King to ſhew Cauſe 
preſently, challenges 7017” paravail, yet 
3t hath been adjudged, that the Defen- 

- dant ſhall be firft put to ſhew all his 

Cauſes of Challenge, before the King 
need to ſhew any. 2 Hawk. Þ.C. 41; 
i Vent. 309. T. Raym. 473. Skin, 8 
Mocr 595. þl. 809. | 
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Principal, A Principal Challenge being found tru, 
| orto the is of itſelf ſufficient to ſet aſide the 
| Favour. Array, or the Juror, without leaving any 
| thivg 


| 
| 
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thing to the Conſcience or Diſcretion of 


the Triers. 1 1ſt. 156. b. Buta Chal- 


lenge to the Favour mult be lett to the 
Conſcience or Diſcretion of the Triers, 
upon hearing the Evidence, to find fa- 
wurable or not favourable. 1 T»/t. 157. b. 
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If the Array is challenged, there ſhall Of Triers 
be but two Triers, unleſs it be by the ona Chal- 
Aﬀent of the Parties. 21 E. 4. 59. Bro, lenge to 
Chall. 182. Vide 23 Af. þ. 18. Bro, he Array. 


Chall. 205. ' A Challenge cannot be tried. 


by one Trier only, 20 Af. 10. and the 
Appointment of the Tricrs of a Chal- 
lenge to the Array, ſeems tv be in the 
Diicretion of the Court; ſometimes two 
Attornies have been appointed to try 
the Challenge, ſometimes two Coroners. 
29 Af]. to. Bro. Chall. 108, 21 Af. 26. 
21 Af. 28. Bro. Chall, 121, And tome- 
times two of the Panel. 23 MF. 18. 
29 Af. 3. Bro. Chall. 205, 132. 9E.4. 5. 
Bro. Chall. $1. And it has been ſaid, 
that where the Array is challenged for a 
Default in the Sheriff or his Officers, 
the Coroners ſhall try the Challenge, bur 
when for a Default of the Bailiff of a 
Franchiſe, the Sheriff or Triers choſea 
by him ſhall try it. 2 AY p. 26. Bro. 
Chall. 111. 22 Aff. 3. Bro. Chall. 204. 
The Sheriff returning one Panel, and 
the Bailiff of a. Franchiſe returning ano- 
ther Panel, and both Panels being chatl- 


lenged were tried by foreign Triers, not 
by any of either Panel. 31 Af . 10. 


Bro, Chall. 206. An Ifſue being to be 

tried by a Jury of two Counties, v2. of 

tne County of J/. and the County of - 
all 
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and both Arrays being challenged, tw, Ml #4 
of the County of J/. ſhall try the Array WM ly 
of that County, and two of the County Ml ax 
of F. ſhall try the Array of the County Ml of 
of S. 11 H. 4. 63. Chall. B. 46. F.5> Ml ar 
Or one Trier may be taken out of orc MW fu 
Panel, and another out of. : the other, Ml th 
34 H.6. 36, Bro. Chall. 17. th 
If an Array be challenged, and all the MW th 
Jurozs are challenged on the one Side Ml an 
and the other, upon the Trial of tic Ml Z 

Array, the Court ſhall chuſe two 'Triers 
at their Diſcretion; but if there be ary Ml if 
not challenged by either Party, then the IM Sh 
one Party ſhall chuſe one of his Chal. Ml ty 
lenge, and the other ſhall chuſe another Ml if 
of the Challenge of the other Party, M tia 
7 H. 4. 46. Bro. Chall. 4v. The Ar- Ml by 
ray was challenged by the Defendant, MI P. 
and two Triers were afligned by the Court, Ml :7 
the Defendant faid they were two Friends Ml 5/ 
of the Plaintiff, and therefore he would Ml 24 
not agree tv them; upon which the Ml 14 
Court aſſigned two other 'Triers, the De- Ml 1 : 
fendant refuſed them. Fitzherbert : We 
will aſſign Triers again, and you ſhall 
not chuſe, but they (hall be the Triers; 
for that is the Order of the Law, and 
thereupon he named the third and the 
ninth; and tho' the Defendant objected 
to them, they were {worn to try the Array. 
27 H. 8. 26. The Defendant having 
challenged the Array, for thar the Shc- 
riff was within the Plaintiff's Nittre!s, 
the Court appointed Triers, the Defen- 
dant ſaid, that all the Jurors were favou- 
rable, and prayed 'Triers De Girownſes 
ribs, 


wa 
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bus. Gawady : That cannot be but on- 
ly in Aﬀſiſe. 9 #. 4. Curia: We cannot 
appoint other 'Triers in this Caſe but only 
of the Jurors; wherefore let the fourth 
and ſeventh be triers, but you may re- 
fuſe them and take others if you will, 
the Defendant refuſed the fourth, and 
thereupon the third was appointed ; and 
they found the Array favourably made, 
and it was quaſhed. Trin. 30 Els. 
Blunt verſus DHelabere, Gouladsb. g1. 
This Difference has been taken, that 
if the Challenge be for Kindred in the 
Sheriff, it is more fit to be tried by 
two of the Jurors returned on the Panel ; 


if the Challenge ſound in Favour of Par- 


tiality, then by two Triers to be afligned 
by the Court. 1 {z/t. 158. _ 2 Hale's H. 
P.C. 275. 2 Roll. Rep. 363. 23 Af. 18. 
:1 Ag. 28. 29 Af. 3- 31 AF. Þ. 10. 
1H. 4. 10, 46. 11 H.6.3. 19 H.6. 48. 
34 H. 6. 36. 9 E.4. 5, 46. 18E. 4.18. 


ig H.y. 2, 27 H. 8.26, Goulasb. gi. 


1 Bulſt. 114, 

If the Array of the principal Panel 
be challenged, and alſo the Array of the 
Tales, and upon Trial the principal Panel 
is aftirmed, they, who tried that Chal- 
lenge ſhall try the Challenge to the Array 
of the Tales. 9 #. 4. 46. Chall. F. 57. 


B. 85. 14 H. 7. 2. Bro. Chall. 71, Sed 


vide 19 H, 6. 48 Chall. F. 33. B. 61. 
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If a Juror be challenged before any of On a 
the Panel is ſworn, two Triers ſhall be Challenge 
2ppointed by the Court, and if he beto the 
found indifferent and ſworn, he ſhall be Polls. 


added to the two Tiers, and try the ncxt 
Chal- 


Cp 
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Challenge, and when another being tried 


is found indifferent, the two Triers ap- 
pointed by the Court ſhall be diſcharged, 
and the two Jurors who were tried and 
found indifferent ſhall try the reſt of 


the Challenges. 1 oſt. 158. 2 Ho; 
H, F.C. 295. 20 Af. $. 16: 15. Bro. 


Chall. 168, 203. 19 H. 6. 9. Chall, F. +: 
F. 60. The Jury remaining for Default 
of Jurors, eight being ſworn, and cipht 
Tales being awarded, at the Return, the 
Defendant challenged all the Zales, and 
the Plaintiff all the reſt for Matter fince; 
the Court took Triers, one out of thoſe 
challenged by the Plaintif, and another 
out of thoſe challenged by the Detcn- 
dant., 28 Af. f. 44. Bro. Chall. 120. 


All the Jurors were challenged but one, 


who was {worn, and commanded to chuſc 
two to him, one out of them challenped 
by the Plaintiff, and another out of them 
challenged by the Defendant, and they 
tried one of the Pane] to them, and then 
the two Triers were put out, 7 H, 4. 


Chall. F. 158. B. 33, 34. One Juro 


being ſworn, and the reſt being challen- 
ged by the Defendant, he who was {worn, 
was ordered to chuſe to him one of his 
Companions to try the Polls. Der 25. 0, 
If fix be ſworn, and the reſt challen- 
ged, the Court may affign any two of the 
fix ſworn to try the Challenges. 2 Hale 
H. P.C. 275. Triers who have been 


| ſworn and tried the Challenge to the Ar- 


ray, and affirmed it, ſhall try the Chal 


 lenges to the Polls; the like where the 


Party releaſes his Challenge to the Array, 


and 
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and challenges the Polls. 11 H.6. 63. 
Chall. F. 88. B. 46. 27 H. 8. 26. All 
the Jurors being challenged, it was orde- 
red that one of thoſe challenged by the 
Plaintiff, and one of thoſe challenged by 
the Defendant ſhould be the Triers ; 
whereupon the Detendant challenged him 
that was choſen for the Plaintiff, and 
ſhewed how that he was favourable d 
the Plaintiff; whereupon he was with- 
drawn notwithſtanding the firſt Order, 

| go HL. 5« 11... Chall. Bro. 51. Fitzb. 73. 

| The Plaintiffand Defendant could not agree - 

in Triers, whereupon the Court ordered the 

Plaintiff to name tour which he would not 

have, and the Defendant other four which 

he would not have, then the Court 

ordered the third and fixth Perſon berween 

thoſe to be Triers; who afterwards tried 

the Polls. 4 E.4q. 175. Chall. Bro. 164. 

Fitzh. 52, In a Writ of Entre the Plain- 

tif and Defendant could not agree upon 

Triers upon a Challenge ; wherefore the 

one would have choſe one, and the other 

another; but the Court would not ſuffer 

them, for this will be like two Champi- 

| ons; wherefore the Court elefted the 
Triers.--.-26 E:.4--7:. Bro. Chall; 172: 

Where the Array is challenged for Fa- Of trying 

vour, the other Party may confeſs it or Chat 
plcad to it; if he pleads to it, the Judges lenge. 

{ aſſign Triers to try the Array, ſeldom ex- 
ceeding two, who being choſen and ſworn, 

{ the Aﬀociate, or other proper Officer, 

| declares and rehearſes to them the Mat- 

ter and Cauſe of the Challenge, and after he 

| has ſo done, concludes to them thus, He 

0 
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ſo your Charge is to inquire, whether it 
be an impartial Array, or a favourable 
on-3 after Proof made to them, they arc 
to deliver their Anſwer to the Court, and, 
if they affirm.jt, the Clerk writes under- 
neath the Challenge afermeld: But if 
the Triers find it favourable, then thus, 
a true Challenge. Trials per Pais 165, 
If they find the Panel not indifferent, and 
the Array is quaſhed, it is entered of 


| Record ; but if they find it indifferent, 


and the Array is affirmed, then they pro- 
ceed to Trial, and no Entry is made, 
Paſeh. 9 Fac. 1. 1 Bulſt, 114. 21 £, 4 

P14e 1 Salk. 152. | 
The Triers, as far us they a& as ſuch, 
are Officers of the Court, and liable to be 
tou ey for any Miſdemeanor ; and ſome 
ave ſaid, that if they find againſt Law 
and the Dire&ion of the Court, they 
may be finad and impriſoned. Palm. 363. 
It is no Challenge to a 'Trier to ay, 
that after he was ſworn he eat with the 
Nefendant, Ec, Mich. 2 R. 2. Stath, 
Chall. 35. fo. & Mich. 11 R. 2. Fit 
herb. 164. The Array being challenged 
becauſe it was made at the Deviſe of one 
W. who was of the Plaintiff's Counſel, 
and the Triers not being able to agree, 
were commanded into Ward ; but 7 horfe 
faid, that as they were not, ſworn upon 
the principal, they ought not to be retain: 
ed in Priſon, and new Triers were choſen. 
43 Af. Þ- 36. Chall. Bro. 145, Two 
'Triers being choſen to try a Challenge to 
the Array; and they not being able to 
agree, and it being the Vigil of St, T ho- 
] mas 


"x" 
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was, they were by the Aﬀent of the 


Partizs permitted to go at large till ano- 
her Day. 7 H. 4. 1o. Chall. Bro. 36. 
Fitzh., 85. One Juror being challenged, 
ound indifferent, and ſworn in on the 
principal z and then another being chal- 
enged, 'Triers did not agree till the next 
Morning, who then diſaffirmed the Chal- 
enge, they were then allowed Vittuals, 
nd afterwards tried other Challenges; 
but he that was firſt ſworn in on the 
principal Pane] was not allowed Victuals 
or Drink during the whole Time until 
the Verdict of the twelve was given on 


the principal Matter. 11 H.4. 63. Chall. 


Fitzh. 88. Bro. 46. Two Triers were a 
whole Night in trying a Poll, and in the 
Morning gave their Verdi, and had 
Meat and Drink by Afent of the Parties. 
:0 H. 6. 24. Bro. Chall, 12. Whili} the 
Court is fitting, the 'Triers ſhall not have 
Keepers, but when the Court is riſen 
they ſhall. 7 ZE. 4. 4. Chall, Bro. 167. 
Fizh. 54. 

If the Defendant challenge the Array 
for that the Sheriff or other Officer, who 
made it, is of Kin to the Plaintiff, tho' he 
muſt ſhew in what Manner they are of 
Kin to each other; yet it the Kindred 
be found to be in a different Manner it is 


luficient; for Kindred is the Subſtance, 


and the Manner but Form. As where 
the Defendant challenged the Array for 
that it was made by 7. N. the Under- 
dheriff, who was Son of 7. Son of JV. 
the Brother of the Plaintiff ; it was found 
that he was Son of 7. Daughter of -& 

I 
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the Brother of the Plaintiff, and the Ar 
ray was quaſhed. 1y H. 8. 7. Bro 
Chall, x. 'The Conveyance ſhall not be 
tried but only whether the Parties arf 
Couſins or not. 7 E. 4. 4. Chall. F.;, 
B. 167. It a Juror is challenged for bt 
ing Tenant to either Party, it ſhall nc 
be tried by what Service or 'Tenurc 
holds, but whether he is Tenant to hi 
or not. 5 E. 4. 4. Chall. Bro. 16 
Fitzh. 54. = 

The Inqueſt was awarded by Default 
the Defendant, and the Plaintiff challe 
ging ſeveral of the Jurors, the Clerk 
would have had them drawn without a 
Trial, becauſe the Nefendant by maki: 
Default had loſt his Challenges, to whic 
the Court would not agree, but had t 
Challenges tried; for the Court is a thi 
Perſon, and ought not to ſuffer Wro 
to be done. 2 H. 4. 14. Chall. Bro. : 
Fitzh. 16. 

At the Yenre facias & Alias, the ] 
ry appeared, and all were challenge 
and all except a few who made Neta 
were tried; the Defendant would ha! 
thoſe who appeared to try thoſe now w 
made Default if they were ſufficient; b 
it was not allowed, for they ſhall not | 
tried till they appear; for it may be th 
ſome are now 4 ark who will not 
ſufficient" at the Day, &c. And th 
ſome are inſutficient, who may be ſuffcie 
then. 27 H.6. 4. Bro. Chall. 13. 

When the Triers are ſworn, Witne 
are to be produced to prove the Truth 
the Challenge, and one Witneſs is lui 

I cic 
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cient. 1 Show. 173, On a Challenge to 
the Polls, the Juror challenged may be 
ſworn on a Voir aire as to the Matter of 
Challenge, and may be aſked tuch Que- 
ſtions as do not tend to his Diſgrace, In- 
famy or Reproach; ſuch as, whether he 
hath a Freehold, whether he hath an 
Intereſt in the Cauſe ; and in a Civil Caſe, 
whether he hath given his Opinion before- 
— hand upon the Right, which he might 
have done as an Arbitrator between the 
Parties. 49 A... Þ. 1. Chall. F. 1co. 
B. t50. 49 E.3. FP. 1, 2. Bro.Chall. 25. 
1 Tiſt. 151. rials per Pais, 158. 
1 Salk, 153. But a Juror cannot be aſked 
whether he hath been whipped for Lar- 
ceny, or convicted of Felony, or been 
committed to Bridervell for a Pilferer, or 
to Nezzgare for clipping and coining, or 
whether he is outlawed or the like. On 
a Trial upon an Indictment for High 
Treaſon, the Priſoner, in order to chal- 
lenge a Juror, aſked him whether he had 
not declared his Opinion before-hand, that 
the Priſoner was guilty and would be 
hanged; but it was held, that oxaf Laraph 
was not obliged to anſwer, becauſe the 
Quettions tended to his Reproach, as 
charging him with a Miſdemeanor. Ke-_ 
lizg 9. Trials per Pais 151. 1 Salk. 153, 
Lt a Challenge be taken, and the other 
Side demur, and upon Debate the Judge 
over-rules it, it is entercd upon the ori- 
ginal Record; if it be at Nie Prius, it 
appears upon the Poſtca what the Judge 
has done; but if the Judge over-rules 
upon Debate without a Demurter, ge 
H. the 
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Statute 
28 E. 3. 


Trials per Medictatem Linguae, 


the Party's Remedy is to tender a Bill of 
Exceptions. Skin. tot, Hutt. 24. And 
the Bill of Exceptions muſt alledge that 


the Judge refuſed the Challenge, not that 


he over-ruled it. Skin. 101. 

A Demurrer upon a Challenge is not 
like to a Demurrer upon a Plea, for in 
Caſe of a Demurrer upon a Challenge, as 
ſoon as the Demurrer is agreed on at the 
Bar, it is ſufficient without other Circum- 
ances, ſuch as Counſel's Hand, Ec. and 
the Prothonotaries of Right ought to en- 
ter it. 3 Leon. 222. 


Of Trials per Medictatem I.inguae. 


AE Manner of Inqueſts and Proofs, 
which be to be taken or made 
amongſt Aliens and Deniſens, be they 
Merchants or other, as well before the 


Mayor of the Staple as before any other 


Juſtices or Miniſters, although the King 


| be Party, the one half of the Inqueit or 


Proof ſhall be of Denizens, and the other 
Half of Aliens, if ſo many Aliens and 
Foreigners be in the Town or Place where 


ſuch Inqueſt or Proof is to be taken, that | 


be not Parties, nor with the Partics in 
Contracts, Pleas, or other Quarrels, 
whereof ſuch Inqueſts or Proofs ought to 
be taken; and, if there be nor ſo many 
Aliens, then ſhall be put in ſuch 1:.queits 
or Proofs as many Aliens as ſha!l be found 
in the ſame Towns or Places, which be 
not thereto Parties, nor with the Parties 


as afore is ſaid, and the Remnant of De 
| N1zCns 


| 
) 
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nizens, which be good Men and not ſul. 


picious to the one Party nor to the other, 
Stat. 28 E. 3. c. 13. 6.2. As to Treaſon, 
this Statute is repealed by the Statute 
i8 2 Ph. & M. c. 10. for by that A& 
all Trials for Treaſon ſhall be according 
to the Common Law. 

A Scotchman before the Union, and in Alien 
the Time of Queen Elizaberh, was held who. 
to be no Alien, and denied a Trial per 
Medietatem L.inguae. Dier 304. pl. 51. 

2 Hawk. P. C. 4:0. 

One made Jenizen by Letters Patent, Denifen 
is a Denizen within the Meaning of this who. 
Statute. 2 Hark. PÞ.C. 420. 

In an ACtion or an Appeal by an Alien This Sta- 
againſt an Alien, it is not neceſſary that tute don't 
megary be half Aliens and half Deni- extend to a 
zens; for the Words of the Statute are, ©2ve be- 
all Inqueſts, &c. between Aliens and De- o_ ware 
mzens, 2 Hawk. P.C. 419. ; 071 rag 

It was held, where an Aion was cogrcel 
b:-ought by an Alien as Admini{trator of Nor where 
7.8. who was E;gliſh, the Parties being 32 len 
at Ifue, and the Trial per Medictatem MY ”m 
Lingnae, that it was not well tricd, OT: 
the Judgment was {taid; for when the 
Plaintiff brings an Action not in his own 
Right but as Adminiſtrator, the 'I'rial 
ſhall be by Engliſh only, and ſo it was 
held 23 Eliz. in Dr. 7410's Caſe ; but if 
It had been averred that: the Inteſtate 
had been an Alien, it would be otherwile. 

l liyngate verſus Marke, Cro. Elis. 275. 
This Statute does not extend to Grand Nat 9 
Juries; for they ſhould be all Denizens, Grand Ju- 
= and ries, 
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and a Bill of Inditment found by them 
againſt an Alien, is good. 2 Hawk. Þ.C, 


419, 
Nor to Ju- If in an AQtion againſt an Alien, he lets 
rors on a Judgment go by Nefault, whereupon : 
Writ of Writ of Inquiry of Damages is to be exc 
Inquiry. cuted, the Jury ſhall be of E7g/i/h, and 
not of Aliens; for it is out of the $8: 
tute, Needham verſus Corſe!lis, Cro. Ei. 

293+ 
Not neceſ- Where a Trial is by Medieratem Li: 
fary that gr/ae, the Statutes requiring that Jurors 
the Alien ſhall have Lands to a certain Value, cx: 
Jurors tends only to the Denizens, and not to 
have any the Aliens; for an Alien can have no 
Lands, T,qnds. And. though the Words of the 
YVenre be Each,of whom has ten Poni; 
_ by the Year, &c. they ſhall be referred 
only to the Engliſh. Cro. Eliz. 27:, $41, 

2 Hawk. P. C. 419. 

When the If an Alien negleAs to pray the Bench: 
Party muſt of the Statute upon the Awarding of th: 
claim the Yenre Factias, he can neither except to 
Benefit of the Yenire, nor pray a ſubſequent Pro- 
_ this Trial. coſy Jo Mediatare Linguae, and the "Trial 
in ſuch Caſes being by a Jury of Ezg//\, 
the Judgment ſhall not be erroneous. Oycr 
28, pl. 180, 144. Fl. 60. $304. Pl. 51. 55) 
Pl. 45: 21 a. 5... £44. 125 24 
Ed. 3.14, 20. 2 Roll. Ab. 643. even tho 
it appear by the Declaration that the J)c- 
fendant is an Alien, Heyaward verius 
TL.ypſon, Cro. Eliz. 869.. Lord Hale 1ays, 
that it upon an Indictment of Felony 4- 
gzinft an Alien, he pleads Not guilty, and 
a common Jury is returned, and he does 
not ſurmile his being an Alien before wy 
0 


| 


p, 
, 
> 
£ 
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4 


| 


Trials per Medietatem T.intguae. 149 


| of the Jury are ſworn, he has loſt that... 
WM Advantage 3 but if he alledges that he is =. 
EE an Alien, he may challenge the Array for M 
that Cauſe, and thereupon a new Precept 
or Penire ſhall iflue, or an Award to 
made of a Jury de Medterare Lingnae ; 
but that it is more proper for him to ſur- 
miſe it upon his Plea pleaded, and there- 
upon to pray it. 2 Hale H.P.C. 272. 
On a Motion in Arreſt of Judgment, The Re- 
after a Trial per Medieratem Lingune, it turn of the 
was inſiſted that the Fenre PFacias was Venire 
not well returned, becauſe Aliens and Ie- ought to 
nizens were returned together ; whereas ſhew who 
W there ought to have been twelve Denizens Ye Dent: 
W by themſelves, and twelve Aliens by them: *©* and 
ſelves, returned ; and there ought to have Jo _ 
been one Denizen and one Alien, and ſo © 

# another DNenizen and another Alien in their 

| Turns ſworn upon the Jury, which could 

| not be done here, becauſe it appears not by 
the Panel, who is a Denizen, and who is an 
S Alien, & /ic non conſtat, which of them 
= were ſworn; and of that Opinion was 
Gaway and Clinch, caeteris abſentibrs : 
Whereupon Judgment was ſtayed ; and af- 
terwards all the Juitices held the Return 
to be bad; for that it appeared not who 
were Aliens and who Denizens ; but that 
It was a Miſ-return only, aided by the Sta- 
tute. 18 Fliz. Wherefore upon Afﬀidavit 
made, that fix Denizens ard fix Aliens 
were ſworn, the Plaintiff had Judgment. 
Goodwin verſus Monntenargh, Cro. Elisz, 
81d, 841. If there appear not ſix Nenizens 
and fix Alicns, the Juſtices of Ni? Prius 
may award a Zales purſuing the principal 

| - & Panel, 


| 
i 
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Panel. 10 Co. 104. Aliens only were re- 
turned upon the Tales, and not de Mc1ir- 
tate Linguae, and held to be well; for if 
Aliens only were wanting, it was ſufficient 
ro return them. Ceſar verſus Cnrſer, Cro, 
liz. 305. Six Engliſh and five Aliens 
appeared, & alius alienigena, at the 
Prayer of the Plaintiff, was granted, and 

The She. held well. Cro. Eliz. 841. 
$itf 16- If on a YVenire of half Denizens and 
turning half Aliens, the Sheriff return ſome as 
thoſe for Aliens, who in Truth are not, the Party 


Aliens is not concluded by the Sheriff's Return, 


who are but may, notwithſtanding, challenge the 
not, 15 NO Array for want of a ſufticient Number of 


Concluſion a 1; | 
thi Pas. Aliens. 2 Rol. Abr.643. 


- HG Some Precedents of Awards of the Ye- 


the Aliens 21re Facias de Meatetate Linguae, men- 


to be re. tion, that the Aliens to be returned 
turned, are ſhould be of the ſame Country with the 
to beof the Alien who is Party to the Suit; other of 
ſameCoun- the Precedents mention that they ſhould be 
try with Aliens generally, not ſpecifying any par- 
the Party, ticular Country ; and theſe laſt ſeem to be 
or Aliens moſt agreeable to the Words of the Sta- 
of ary tute, and to be confirmed by late PraQice, 
Country. And the greater Number of Authoritics. 
2 Hawk. P. C. 420. 


L———— 


Vide poſtea, Fol. 165, 166. 
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Of Drawing the Fury. 


Of Drawins and Swearing the 
Fury, and the Methods of Triat. = 


H E Name of each Perſon furiamon- On Trials 
| ed and impanelled, with his Addi- before 


tion and Place of Abode, ſhall be written Ju4g< of { 
Aſſze and 


in diſtint Pieces of Parchment or Paper Nifs Prius, 


of equal Size, and ſhall be delivered to gente: 
the Marſhal of the Judge of Aſſiſe orj,, 4... 
Nyi Prius, or of the Great Seſſions, or þ, g1jQe. 
of the Seffions of the Countics Pala- 
tine, who is to try the Cauſcs in the faid 
County, by the Under-Sheriff, and ſhall, 
by the Direction of the Marſhal, be rolled 
up all in the ſame Manner, and put into a 
Box or Glaſs; and when a Cauſe is brought 
on to be tried, ſome indifferent Perion 
ſhall, in open Court, draw out twelve of 
the Papers; and if any of the Perſons 
_ drawn ſhall not appear, or be challenged 
and ſet afide, then a further Number, 
till twelve be drawn who ſhall appear; 
and the ſaid twelve Perſons ſo firſt drawn 
and approved, their Names being marked 
in the Panel, and they being ſworn, ſhall 
be the Jury to try the Cuuſe ; and the 
Names of the Perſons {worn ſhall be kept 
apart in ſome other Box, E9c. till the Jury 
have given in their Verdi, and the ſame 
1s recorded, or till the Jury be diſcharged 3 
and then the ſame Names ſhall be rolled 
up again, and returned to the former 
Box, &c. to be kept with the other \ 
As. & T8 Names 
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Names, as long as any Cauſe remains to 

be tried. Stat. 3 Geo. 2. C.25. C.1n. 
If a Cauſe If a Cauſe ſhall be brought on to be 
come. on tried, before the Jury in any other Cauſe 
before for- ſhall have brought in their Ve1-li& or be 
mer Jury diſcharged, the Court may order twelve 
. Giſcharg- of the reſidue to be drawn, as before, for 


_ ed, twelve -P/j41 of the Cauſe. Star. 3 Geo. 2.6.25. 
of the re- | | 


fidue to be 9. 12, 
drawn, 


| Every Perſon whoſe Name ſhall be 
Penalty on drawn, and ſhall not appear, being called 
Jaror not three times, on Oath made that ſuch Per- 
»ppearing: ſon had been ſummoned, ſhall forfeit for 
my Default (unleſs ſome reaſonable 
Cauſe of Abſence be proved by Oath, to 
the 'Satisfaftion of the Judge) ſuch Fine, 
not exceeding 57. nor leſs than 4o 5s. as 
the Jugde ſhall think reaſonable, Srar. 3 
| Geo. 2.C.25. 6.13. 
In capital In Capital Caſes the Sheriff returns the 
Caſes. Panel of the Jury, who being called, and 
appearing, the Priſoners are told by the 
Clerk, that theſe good Men now called 
and appearing, are to paſs on their Lives 
and Deaths; therefore if they will chal- 
lenge any of them, they are to do it be- 
fore they are ſworn, and if no Challenge 
hinder, the Jury are commanded to look 
on the Priſoners, and then ſeverally, twelve 
of them, neither more nor leſs, are ſworn, 
2 Hale H.P.C. 293. 

But if thirteen are by Miſtake ſworn, 
the ſwearing of the laſt by Miſtake is void, 
and the other twelve ſhall ſerve ; but if 
eleven are ſworn by Miſtake, no Verdict 
can be taken of the eleven ; apd if it be, 
TRY it 
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it is Error, and ſo in a Preſentment ; but 
if twelve be recorded ſworn, no Aver- 
ment lies that one was unſworn. Upon 
Not Guilty pleaded, twelve were {worn 
to try the Ifluc; after their Departure 
from the Bar, one of the twelve leaves 
his Companions, which being diſcovered 
to the Court, by Conſent of all Parties, 
B. another of the Panel, was ſworn in the 
Place of 4. and afterwards A. returns to 
his Companions, which being made known 
to the Court, f. is called and examined 
why he departed ; he anſwered, to drink ; 
and being examined whether he had ſpoke 
with the Defendant, denied it upon Oath ; 
whereupon BY. was diſcharged from giving 
any Verdi, and the Verdict was taken 
of A. and the other eleven, and .T. fined 
for his Contempt. 2 Hale HH. *P. C. 296. 
Although there be twenty Priſoners at 
the Bar for ſeveral Felonies, and the Oath 
is general, to try between the King and 
the Priſoners at the Bar, yet the Jury is 
to inquire of no more than what they are 
particularly charged with; and therefore 


though twenty have pleaded and ſtand at 


the Bar when the Jury is ſworn, yet the 
Court may ſtay any Number of the Pri- 
foners, and ſo the Jury ſtand charged with 
no more than what are thus particularly 
charged upon them ; and when they go 
trom the Bar, and have brought in their 
Verdict touching theſe Particulars charged 
upon them, then if the ſame Jury pats 


upon the remaining Priſoners, yet they 


are tO be called over again, the Prifoners 


reminded of their Challenges, and the 
Hg. 5. .-. Jury 


153. 
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Methods 
of Trial. 


For High 


*t realon. 


Methods of Trial. 


Jury ſworn de ncvo, upon the Trial of the 
reſt of the Priſoners. 2 Hale's H. Þ.C. 
294. | 
An Exception was taken to a Judgment 
in an inferior Court, that it was twelve 
probi elefti, triati, jurati, £9c, without 
ſaying, ad veritarem de praemiſhs 4i- 
cend'; and this was held to be Error; tor 
they might be ſworn in another Cauſe ar 
the ſame Court, and the Difference was 
faid to be betwixt a Jury in criminal and 
a Jury in civil Matters; for the Oath 
which the Jury take in criminal Matters, 
1s, that they ſhall truly try, and true De- 
liverance make of the Priſoners at the 
Bar, &c. ſo the Court may charge them 
with as many Priſoners as they think fit; 
but in criminal Matters the Jury mult 
be ſworn a-new in_ every ſeveral Cauſe. 
Mich, 29 Car. 2. C. B. Watſon verſus Go1- 
Aan. 
| We ſhall here deſcribe ſome of the Me- 
thods of Trial by Juries, in criminal and 
civil Caſes; and begin with that which is 
of the greateſt Conſequence, and that is 
for High Treaſon, which is generally in 
this Manner. 
The Clerk of the Arraigns having bid 
the Keeper to fet the Priſoners to the 
Bar, and that being done, bids the Crier 
repext theſe Words, vis. You good Mei 
that are impanelled to try between or 
Sovereign Lord the King and the Pri 
ſoners at the Bar ; anſwer to your Naines, 
every one at the firſt Call, on Pain ans 
Peril ſhall fall thereon. Then having 


marked the Names of thoſe who appear 'E 
Ell, | Y E 


) 
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, 
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ed, he bids the Crier call thoſe who made 
Default, thus; Tou of rhe Fury who ere 
even now called, and made Default, an- 
freer ro your Names, and ſave your Fines. 
Then he marks the Names of them who 
appear'd, and acquaints the Court how 
many appeared in the whole : afterwards 
he calls over the Names of the King's 
Witnefles, whoſe Names are indorſed upon 
the Inditments againit the Priſoners who 
are to be tried, in order to know whether 


= vo?! are ready ; and asks the Court which 


Priloner they intend ſhall be tried firſt : 
that Priſoner being ſet to the Bar, and 
the others taken away, is ask'd, whether 


© he has had a copy of the Panel delivered 


to him two Days, or more, ſince; if he 
ſhould deny ir, ſome Witneſs for the 
King, who delivered the Copy of it 


” to him, muſt prove the Delivery of 


lt is thought moſt aapnet to try but 


* one Priſoner at once, for if more ſhould 


be tried together, every one having the 
Benefit of challenging thirty-five peremp- 


= torily, may challenge ſo many, and make 
= ſuch Confuſion, as that out of all which 


© appear on the Panel, there will not be 
gs twelve left to try the Priſoners, and ſo put 


off the Trial, till by a new Precept the 
Sheriff can get a new Jury. 


Then the Clerk of the Arraigns ſays, 


You A.B. now Priſoner at the Bar, theſe 


= Men, Thich you ſhall hear called, are to 
= Paſs between our Sovereign Lord the King 
= 4nd you, upon Trial of your Life and 
= Leah, if you will challenge them, or any 


0 
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of them, you muſt ſpeak to them as they 


come to the Book ro be ſworn, before they 


are ſworn, 
If the Priſoner challenges any of the 
Jurors, they are not to be ſworn, and 


the Clerk of the Arraigns marks their 


Names as challenged, until the Priſoner 
hath peremptorily challenged thirty-five, 
and no more. 

The Clerk of the Arraigns bids the 
Crier call the firſt Juryman of the Panc|, 
and bids him look upon the Prifoner, and 
lay his right Hand upon the Book ; and it 
the Priſoner does not challenge him, the 
Crier ſwears him thus : 


You ſball well and truly try, and true? 
Deliverance make between our Sovereign 
Lord the King and the Priſoner at the 
Bar, whom you ſhall have in Charge, a"1d 


a true Verdift give according to the Fol. 


aence, So help you God. 


In this Manner twelve are to be. ſworn, 


| one by one, each looking at the Priſoner as 


the Foreman did. 8 
After twelve are ſworn, the Crier makes 
Proclamation thus: If any one can inform 


my Lord the King's Fuſtices, the King's 


Serjeants, or the King's Advocate, befure 
this Inqueſt be taken between our &S0- 


vereign Lord the King and the Priſoner 


at the Bar, let them come forth and they 
ſhall be heard, for the Priſoner ſlauds 
rpou his Deliverance; and all others, 
who are bound by Reccgnizance to give 
Evidence againſt the Priſoner 8708 

fir, 


7 a 
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Bar, come forih and give Evidence, or 

elſe you forfeit your Recognizance. | 

' Then the Clerk of the Arraigns ſays, Charge to 
A. B. hold up your Hand; you of thethe Jury. 
Fury, look upon the Priſoner and hear- 

ken to his Cauſe. He ſlanas indifted in 

this County of Middleſex, by rhe Name 
(reading all ' the Indictment) upon 2his 
ndifttment he hath lately been arraigned, 

and thereunto hath pleaded Not Guilty ; 

and for his Trial hath put himſelf” upon 

God and the Country, which Country you 

are. Your Charge ts to inquire whether 

he be guilty of this High Treaſon, in 
Manner and Form as he ſtands indifted, 

or Not Guilty; if you find him guilty 

you ſhall inquire what Goods or Chattels, 

Lands or T-nements he had at the Time 


of the ſaid High Treaſon committed, or at W 


any Time ſince, Tf you find him Not 
Guilty, you ſhall inquire whether he fled 
= for it ; if you find that he did fly for it, 
= you ſhall inquire of his Goods and Chat- 
= rels, as if you had found him Guilty. If 
you find him Not Guilty, and that be did 


not fly for it, ſay ſo, and no wore, and 
hear your Evidence. 


The King's Counſel having opened the 
Cauſe and ſpoke to 'it, the Clerk of the 
Arraigns calls the Witnefles indorſed on 
the Back of the Indictment, and bids 
them lay their Hands upon the Book, and 


Wn Crier adminiſters the Oath to them, 
thus: | | 


1 The Evidence which you and every < Win -ſics 
you ſhall give to the Cours and Fury now Oh. 
ſworn, 


a —_ e _ 
ns eee On iowa SA nd 
- pay =— — - Wes 


£53 


Out of . 


'the Pri 


Methods of Trial. 


ſworn, for our Sovereign Lord the Ring, 


againſt the Priſoner at the Bar, ſhall be 
the Truth, the whole Truth, and nothing 
but the Truth. So help you God. 


After each Witneſs againſt the Priſoner 
hath been examined, the Priſoner may ask 


him any Queſtions. 
The Oath adminiſtred to the Priſoner's 


Witneſſes is this : 


The Evidence which you and every of 


you ſhall give on the Behalf of the Priſoner 


at the Bar, ſhall be the Truth, the whole 
Truth, and nothing but the Truth, 


| So help you God, | 


The Proſecutors firſt examine the Wit- 
neſſes a againſt the Priſoner, and 


the Priſoner firſt examines his own Wit- 
neſſes, and afterwards the Proſecutors crols- 
examine them ; the Reply belongs to the 


Proſecutors, ; 
When all the Evidence for and againſt 


-"the Prifoner. and the Prifacer hlmielf and 


his Counſel have been heard, and the 
Chairman hath ſummed up the Evidence 
to the Jury, then the Clerk of the Ar- 
raigns bids the Crier ſwear a Bailiff to 
keep the Jury, thus ; 


You ſhall ell and truly keep this Fury 


the Bailiff 2wirhour Meat, Drink, Fire or Candle ; 
appointed [if it be in the Night-time, the Word 


to keep 


Candle is to be omitted] you ſhall not ſit- 


oner croſs examines them; and o F}F 


0 un war wb@wyry 
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the Jury, fer any Perſon to ſpeak unto them, nor yu F 


yourſelf, 


Alethods of Trial. 
gourſelf, unleſs gt be to ask them, whether 
they are agreed of their Verditt, until they 


ſpail be agreed of their Verdift, 
So help you God. 


The Bailiff is to take them to ſome 
convenient Room, to be provided fur 
| that Purpoſe, and lock them in And at- 
' tend at the Door, until they (let him 
= Know they are agreed, and then let them 
= out, and bring them into open Court, to 
give their Verdict when the Court is fit- 
ting ; for no Verdi& in Caſes of Treaſon, 
or Miſprifion of Teaſon, can be given in 


Court. 

When the Jury are-come into Court, the 
Clerk of the Arraigns bids them anſwer to 
their Names, and having called over their 
Names, and heard them ſeverally anſwer, 
= he asks them if they are agreed of their 
& Verdi? if they fay Yes, he asks them 
& who ſhall ſay hoe them? the Jury mult 
= anſwer and ſay, The Foreman ; then the 
= Clerk of the Arraigns, having bid the 
= Keeper ſet the Priſoner to the Bar, ſays, 
= A.B. hold up your Hand. You of the 
 7'ry look upon the Priſoner ; how ſay you, 
: 7s A.B. guilty of the High Treaſon of 
$ which he ſtands indifled, cor not guilty ? 
7 If the Jury ſay Gnilzy ; then he ſays, 
£ What Goods or Chattels, Lands or Tene- 
© ments had he at the Time of the ſaid High 
++ Treaſon committed, or at any Time ſince, 
2 10 your Knowledge? Jury, None, Clerk of 
= Arraigns, Hearken to your Verdift as the 
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= Court hath recorded it; You ſoy that A.B. 


private, before any of the Juſtices out of 
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is guilty of the High Treaſon whereof |-r 
ſtands indifted; and you fay he had m9 
Gooas or Chatrels, Lands or Tenements, at 
the Time of the ſaid High Treaſon commat- 
\ red, or at any Time ſince, to your Know- 
ledge; and thus you ſay all. If the Jury 
ſay, Not Guilry. Clerk of Arraigns, Di4 
he fly for it? Jury, Not that wwe know of. 
Clerk of the Arraigns, Gentlemen of t\e 
Fury, hearken to your Verdift, as the 
Court hath recorded it : You ſay A.B. i; 
not guilty of High Treaſon whereof le 
Stands indifted ; and that he did not fly for 

it, and ſo yor ſay all. 
Proceed, When a Woman is indicted and convidt- 
ings when ed of High Treaſon (or any capital Ot- 
a Woman fence, for which ſhe is to ſuffer Death) 
convifted and hath had Judgment given againſt her, 
of a CaPi- then the Clerk of the A rraigns calls for the 
tal Crime yr man to be ſet to the Bar, and asks her 


=_ what ſhe can ſay for herſclf in ſtay of Ex- 
xg . ecution of her, according to the Judgment 


iven againſt her? and if ſhe ſays that 
ſhe is great with Child, and prays a Jury 
of Matrons or mutherly Women, to inſpect 
and try whether {he be great with- Child 
' or not, it is to b© granted 5; and the Court 
commands the Sheriff of the County im- 
mediately to cauſe to come twelve god 
4 and motherly Women, by whom the \We- 
man's Plea of Pregnancy may be tricd, 
and who arc not of Kindred to her, to 
handlz and inſpe&t her Body and ſecret 
Farts, becauſe the Priſoner puts hericit 
upon that Jury. And when the Jury *! 
Metrons aforeſaid, and a Panel of thcir 
Names are brought by the Sheriff into 
Cou:! 
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Court, the Clerk of the Arraigns is to call 
them of the Panel, and ſwear twelve of 
them thus: A. M. lay your right Hand 
rfou the Book, lock ufon the Priſoner, 
and hearken to your Oath. 


Crier. You ſhall ailgently mqnire, ſearch Oath of 
ond try, oherher E. L. now Prifuncr ar the Jury of 
the Bar, be with quick Chila- or not, and Vatons. 
therecf give a irue Verdift, according t0 
the beſt of your Skill and Knowledge. 

S0 help you God. 


Aﬀer twelve are ſworn, the Clerk of 
the Arraigns names the twelve ſworn, and 
bids the Crier count them, and then bids 
him ſwear a Bailiff to keep the Jury of 
& Matrons, thus : > 


| Crier. You ſhall ell and truly keep this Oath of 
= Jury of Matrons without Meat, Drink, the Bailiff 
= Fire or Candle; [it in the Night, the 9 keep 
W Word Candle is to be omitted] Yon ſhall the Jury of 


E nt ſuffer any Perſon but the Priſoner ro Matrons. 


Jpeak unto them, nox you* yourſelf, unleſs 
it it be to ask them wherher they are a- 
greed of their Verdif, until rhey ſhall be 
$ -greed of their Verdift. So help you God. 


$ And then the Bailiff is to take the Jury 
& of Matrons to ſome convenient private 
Room, and the Gaoler is to take the Pri- 
ſuner to them to be inſpected by them 5 
| and the Matrons having Fly ſearched and 
inſpeted the Priſoner, and conferred there- 
of together, and agreed to give their Ver- 
diit ; as well the Priſoner as the Jury of 
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| Matrons muſt be brought again into Court, 
Clerk of Arraigns. You good Women of the 
Fury of Matrons, anfer 10 your Names, 
And then having called them over, and 
they having anſwered ; Clerk of Arraigns, Þ 
Are you agrecd of your Veraift? Jury of 
Matrons. Yes. Clerk of Arraigns. J//: | 
ſhall ſay for you? Jury. The Forexwoman. 
Clerk of Arraigns. Kecper, ſer F.L. 
the Bar. E. L. hold up your Hand. Ti 
of the Fury of Matrons, look upon ti: 

riſoner: How ſay you, 1s E. L. ut 
Ok Child or not? If the Forewomian 
anſwer and ſay, She is with quick Chill. 
Cierk of Arraigns. You of the Fury « 
Matrons, anſwer to your Veraitt as the 
Conrt hath recorded it: You fay that F.T. 
is pregnant with quick Child, and ſo yu 
ſay all. Thereupon the Court (for the Re- 
verence of God, and leſt the Child ſhould 
ſuffer for the Crime of the Mother) doth 
order the ſaid ZE. Z. to be recommitted 
to the Gaol, there to remain in ſafe Cu- 

- fiody of the Sheriff, until, Ec. But if the 
Forewoman of the Matrons anſwer ard 
fay, that the Priſoner is not with quick 
Child ; then the Clerk of the Arraions ME 
ſays, You of the Jury of Matrons, hear- 
ken to your Verdift as the Court hath re 
corded it : You ſay that FE. L. is not it! 
quick Child, and fo you (ay all. 3 

Of ftand- If any Perſon indicted of High Tres 
Ing mute. ſon, when he or ſhe ſhall be thereupon i 

arraigned, do ſtand mute, or will not plead 
.effeCtually, and direQaly to the Fa&t, then ill 
| that is a Convition. And the Perſon 'o 
| Nanding mute, or not pleading, as _ 


» 
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faid, ſhall not have the Judgment of Pare 
fort & Dure, but ſhall have Judgment 
© as a I'raitor convict, | 

But if the Court find any Reaſon to 
doubt of the Sanity of the Perſon ſo 
E ſtanding mute, betore he or ſhe have 
* Judgment, it muſt be tried by a Jury, 
* whether he or ſhe {tand mute fraudulently, 
| wiſfully and obſtinately, or by the Provi- 
E dence and Act of Gd. | 
= And then the Court muſt command the 
= Sheriff to return a Jury on a Pancl, to try 
© that Matter. 

F And twelve Jurymen named in that Pa- 
© ne] muſt be ſworn ; and Witneſſes muſt be 
& produced and ſworn to prove the Matter 
= againſt the Priſoner. 


EF Yor ſhall diligently inquire, and true Oath of 
© Preſentment make, for and on Behalf of the Jury ts 
= our Sovereign Lord the King, whether try one 
= A.B. the now Priſoner at the Bar, being ſtanding 
= now here indifted of High Treaſon, lands mute. 

= mute, fraudulently, wilfully and obſtinate- 

= y, or by the Providence and Aft of Gd, 

= according to your Evidence and Knowledge, 

x 90 help you God, 


= At N/7 Prins between Party and Par. Trial at 
Wty, the Trial is generally in this Man- / Prize 
W ner. = between 

W When a Cauſe comes on to be tried, the ©*Y and. 
$ Cryer calls the Jury thus, Tor good Men VOrty' 
/mmoned to appear here this Day, be- 


| Wrrcen A.B. Plaintiff, and C. D. Defen- 
| 8 dant, anſwer to your Names and ſave 
our Iues. Then the Clerk of the Ni/7 
# ; Prius 


vt 
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Prins or the Judges aſſociate draws out 
of the box a Paper containing the Name, 
Ec. of one of the Jurors, and he being 
called and anſwering to his Name, and 
not being challenged, this Oath is admi- 
niſtred to him, v2. | 


Yon fhail aell and truly try this Tt 
betaveen the Parties, and a true Veraitl 
g1ve, acccraing to the Evidence. 

| So help you God. 


And twelve being drawn and ſworn in the 
ſame Manner, and called by their Names 
over again, and counted, the Counſel tor 
the Partics open and ſhew to the Court and 
the Jury the Nature of the Complaint on 
the one Side, and of the Defence on the 
other, the Plaintiff's Counſel beginnin, 
firſt, and producing his Witnefles, unlel 
the Iflue lies von the Defendant's Side, as 
having admitted the Plaintif*'s Declaration 
to be true, but having pleaded ſome Mat- 
ter to avoid it, and then the Defendant's 
Counſel call their Witneſſes firſt, The 
Oath adminiſtred to the Witneſles is this: 


The Evidence which you ſhall give '» 
the Court and Jury ſworn touching the 
Marters in Queſtion, ſhall be the Truth, 
the whole Truth, and nothing but the 
Truth. | So help you God. 


After the Witneſſes examined, the Pl.in- 
tiff's Counſel replies, if the Defendant ex: 
amined any Witneſſes : otherwiſe not ; the 


Judge ſums up the Evidence to the Juty, 


all 


} 
; 


F 
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and then they withdraw to conſider of their 
Verdi; unleſs it le a very clear Caſe, 
and then they generally give their Verdi 
immediately. 
Three Jurors, in the Beginning of the 
Panel, were not returned by the Negli- 
gence of the Sheriff, and four after them 
were ſworn, and then by Advice the She- 
riff put in the three, of whom one ap- 
pears 3 yet becauſe they were palt the 
three, who were left out, they go on with 
the Panel to eleven, and there were no 
more after the Name of that Juror in the 
Panel who appeared, and therefore they 
began de 10490 trom the Head of the Panel, 
and that Juror was ſworn. 37 11.6. 12. b. 


If 2 Pane! be of two Counties, when Of ſwear- 
one of one County is ſworn, another of ing a Ju- 
the other County ſhall be ſworn, and ſo ry of wo 
interchangeably, till the twelve are ſworn, Counties. 


4 H.4.1. 11 H. 4.63. So it one Panel be 
returned by the Bailiff of a Franchile, 
and another Panel by the Sheriff, there 
ſhall be one ſworn of the Franchile, and 
then one of the Guildable, and fo on, &c. 
7 H. 6. 40. 


In a Trial per Medictarem Lingunac, the On Trial 
Denizens and Aliens ought to be ſworn al- per Mediz- 
ternately, beginning with a Denizen, Cro. tatem Lin- 


Eliz. 818. guar. 


If the Inqueſt be ſworn, and, becauſe j,,y yer. 
the Roll of the Entry is not in Court, the fined to 
Jury be ſuffered to go ar large till another go at large 
Day, they ſhall be ſworn again. 9 ZH. 4. after ſworn 
39. Bro. Inqueſt 15, A Man brings ſe- ſhall be 
veral Formedons again{t one Man, of ſe- {worn a- 


| veral Moietics, as Heir to ſeveral An- 84m: 


ccltors 
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ceſtors upon one Gift, and the Iffue for 
both was upon the Gift, and the Jury was 
choſen, tried and ſworn upon the one, and 
at another time Leaded upon the other 
Iflue, choſen, tried and ſworn. 21 E. 4.25. 
A. was indicted of High Treaſon and ar-_ 
raigned upon it, and ſome of the Jurors 
{worn ; and becauſe there was not a full 
Jury, they were adjourned to another 
Day ; at that Day a full Jury appeared, 
they who were {worn before were {worn 
again. FJYenk. 110. fl. 10. The Jurors 
ſhall be ſworn as they ſtand in the Panel, 
without having any Regard to thoſe that 
were {ſworn betcre. Tel. 23. 

A Jew had his Trial fer Meadictatem 
Linguae, vis. Fudarorum, and they were 
{worn on the five Books of Mcſes, held in 
their Arms, and by the Name of the God. 
of Jſracl, who is merciful. Dyer 144. 
Z1. 59. Marg. cites 9 H. 1. 


Of withdrawing a FLO. 


T is held by the Opinion of ſome, that 
in criminal Caſes not capital, atter a 
Jury impanelled and ſworn, and all the 
Evidence given, the King's Counſel may, 


without the Party's Conſent, withdraw a 


Juror, and have the Cauſe tried over again. 

1 Vent, 28. T. Raym. $4. FD 
But herein the better Opinion ſeems 
to be; Firſt, in capital Caſes, a Juror can- 
not be withdrawn, though all Parties ſhould 
conſent tv tt. Secondly, 'I hat in criminal 
i | Caics 


Of Withdrawing a 7uror. 


Caſes not capital a Juror may be with- h | { 
drawn, if both Parties Conſent, but not. $ | 
otherwiſe. Thirdly, That in civil Cauſes a | 


Juror cannot be withdrawn, but by Conſent l | 

of all Parties. Carih. 465. Cro. Car. $4 

434. } 
A Juror was ſworn, and heard Part of Li | 


the Evidence, and then fell ſick, and then 
another was ſworn by the Conſent of ; F.4} 
the Plaintiff and Defendant, and the ſick l 
Juror was withdrawn. Pal. qr. | | 
It has been held, that a Juror with- Whether 
drawn from the Panel by Content of both ® Juror 
Parties, to the Intent the I rial for that Fagat 
Time may go off for Default of Jurors, wngef 
in Order for the Jury to have a View, may Ras. : F' 
be of the Jury when the Cauſe comes to,,, that 4 
be tried at a ſubſequent 'Time, and that jy, ; 
this being neither a principal Cauſe of 
Challenge unto the favour, cannot be Er- 
ror. Tin. 3 Geo. 1. B. R. Huet verſus 
Bainard, Ca. Law and Fq. 399. Ard in | 
this Caſe was cited a Caſe in Cro. El!z. i 
430. (where Jurors being challenged, the - | 
Jury remained for Default of Jurors; and 
afterwards a new Ziſtringas, with a Ny/Z 'F 
Prius, was awarded againſt the ſame Ju- 
rors who we:c withdrawn before, and 
ſome of them who were withdrawn ap- J 
peared and tri-d the Iflue. All the Ju- ay 
tices held cleatly, thac it was a Mis-trial, 
and not aided by any of the Statutes of 
Jeotails; whereupon a Venire Facias ae 
0v0 was awarded to have a new Trial.) 
But to this it was anſwered, that that 
Caſe differed valtiy from this, for that was | 
the Caſe of Pertions challenged as not in- = 
differcnt, EF: 


m_— ——— 
#4, - : 


mw 


” woe eeroS oo CO 
= 


168 Of Keeping the Fury. 


different, and that Challenge allowed of 
by the Court, which amounts to a Kind 
of Judgment; and therefore as long as it 
ſtovd, though the Cauſe, upon which that 
Challenge was founded, ceaſed, the Perſon 
was incapable to try the Cauſe ; whercas 
here the Juror is withdrawn from the 
Panel by Conſent of both Parties, for no 
other Reaſon but that the Cauſe may 90 
off, for Netault of Jurors ; and therefore 
a Perſon ſo withdrawn, is to be conſidered 
as if he had never been returned, and 
conſequently no more unfir to try the 
Cauſe than any other. Ca. Law and F. 


590, 391. 


How the Jurors are to be Reb, 
and demean themſelves, aud 
what Matters in reſpect there- 


of, will ſet aſide their Verdi. 


HEN the Jurors depart from the 
Bar, a Builiff ought to be {worn 
to keep them together, and not to fuftcr 
any to ſpeak to them as well in civil as 
criminal Caſes. 2 Hale's H, Þ. C. 296. 
Palm. 380. But it is not always done 1n 
civil Caſes. ' | 
Jury tobe Ry the Law of England, a Jury after 
keptwith- the Evidence given upon the Iflue, ought 
out Meat, ,, be kept together in ſome convenient 
Drink, | : a 
Place, without Meat or Drink, Fire or 


Ire or : 4 x : 
eeÞ-o or Candle, or without Converſation with ary 


Diſcourſe 0ne but the Officer who has the keepiryg, 


with any 
- one, till agreed on their VerdiR. 


. Of 
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' of them, and with him only when they 
\ are agreed on their Verdit, 1 [yſt. 
227. b. | 

In an inferior Court, if the Jury will 
not _- on their Verdidt, the Way is, as 
in other Courts, to keep them without 
Meat, Drink, Fire or Candle, till they 
agree, and the Steward may from Time 
to Time adjourn the Court till ſuch A- 
greement. 1 Salk. 201. Farcl. 1. 

But by the Conſent of the Juſtices they May eat 
may eat and drink; as if any of the Ju- and drink 
rors le taken very ill, he may be allowed with 
Meat, and Drink, or any thing elſe that Leave of 
is requiſite, and ſo may his Companions *"* Ly. 
at their own Colts, or the indiflerent 
Coſts of the Parties, if they ſo agree, by 
the Aﬀent of the Juſtices, may both eat 
and drink. Dot. & Stud. Dial. 2. C. 52. 


i9 H. 7. 3- Bro. Furors 51. Veraitt 
102, Poſtea 172. | 


_ If the Jury after the Evidence given to Wherethe | 


them at the Bar, do at their own Char & Jury, for 
eat or drink, either before or after the be **tis or 
agreed on th<ir VerdiCt, it is fineable ; but ;cs, Ba 
it ſhall not avoid the Verdict. hy pn 


given in their VerdiR, are tineable. 


If the Jury before they are agreed on Where it 
their VerdiCt eat and drink at the Charge ſhall avoid 
of the Plaintiff, and afterwards find for *Þ< Ver- 
him, it is a void Verdi&; but if they dick. 
find tor the Defendant, the Verdi& is 
good; and ſo on the other Hand, if they 
eat or drink at the Charge of the De- 
tendant, and fin a Verdi& for the Plain- 


tiff, 


I: If 
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Tf after they are agreed on their Ver- 
di, they eat or drink at the Charge of 
him for whom they found the VerdiQ, it 
ſhall not avoid the Verdift. Y7de MM. :: 
R. 2. Fitzh, Fury 197. 1 Inf. 227. b. 
$9 8.7.43. JR £67.84 © 4. 24 
1it 2: 4- Gt. 20 R.'6: 24-35 H.'6. 
14 H. 7. 1, 30. Bro. Furor 2, 9, 11, 1:, 
33, 41, 51. Dyer 18. pl. gr. 218. Pl. 4 
Aled. 33, 599, 12. Med. r11. 2 Salk. 645. 
HVanugh.:1. 2 Hale's H.P. C. 306. 2 Hah 
P.C. 145. 1Vent.124. Freem. 59. 

Motion in Arreſt of Judgment, becauſe 
the Jury had taken Meat and Drink be- 
fore their Verdi given, which ts cer:i- 
fied on the Poſteca, but not examined at 
whoſe Charge, which the Court ſaid 
would make a great Difference ; for if 
it were at the Coſt of the Party for whom 
they gave their Verdi, it will make the 
Verdict void ; but if it were at their own 
Coſts, it is only fincable, and the Verdi 
good. Hil. 1 Fac. 1. B. R. MHarebotile 
verſus Placock, Cro. Fac. 21. 

The Jurors being gone from the Bar 
to conlider of their Verdict, ſome of 
them had Apples and Figs, whereof the 
Court taking Notice, when they came to 
vive their Verdict, examined them upon 
their Oaths, and they who had eaten were 
fined fave Pounds, and committed to the 
Fleet. Some of the Juſtices doubted it 
the Verdict was good, and upon many 
Precedents had, it was adjudged good, 
and the Judgment affirmed upon a Writ 
of Error. Owen 38. 1i2 H, 8. Ro. 
$0320 2.7» $- 136 4-13: 

The 


| 
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The Jury being withdrawn after Evi- 


dence, and remaining a long Time without 
concluding on their Verdi, the Officers, 


who attended them, ſeeing their Delay, 


ſearched them, and found that ſome had 
Figs and others had Pippins; which being 
moved to the Court, they were examined 


on Oath, end two of them confefied that - 


they had eaten Figs before they were a- 
greed on their VerdiQ, and three confe(- 
ſed that they had Pippins, but had not 
eat any of them ; and thar this was un- 


known to the Parrics. 'Thoſe who had” 


eaten were each of them fined five Pounds, 
and thoſe who had not eaten the Pippins, 
were each of them fined forty Shillingsz 
but the Verdi was, upon great Confider- 
ation, and Conference with the other 
Judges, held to be good. Hl. 50 Els, 
C. B. Mounſon verſus IVeſt. 1 Leon. 132. 
pl. 181. And. 183. fl. 219. Moor 431- 
pl. 604. Cro. Fliz. 480. fl. 14. Poph. 
tio. fl. y. Golds. 92. Goadb. 355. 

A Box of preſerved Barberries, Sugar- 
candy and Licoriſh, being found upon 
Fohn Mucklow, one of the Jurors, atter 
he and the other Jurors were fone from 
the Bar to confider of their Verdi, he 
was committed to the Fleet until he paid @ 
Fine to the Queen. Hl. zo Eliz. C. B. 
Welcden verſus Elkinbton, Plowa. 519. b. 
Lev. 132. Goldsb. 29. Godb. 355. 


After a. privy Verdi, the Jury may May eat 
eat and drink, and the next Day either and drink 
athrm or alter their Verdi& in open Court. after a pit 


1 diſt. 227.6. - 
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When the The Court may give the Jury lcave to 
Court will drink at the Bar, after the Evidence is 
by Conſent 9jyen to them, and before the Verdi, 
of cordbegs if the Plaintiff and Defendant will con- 
wr ageh to. it. Paſch. 23. B. R. But they 
may not drink out of the Court. A Ju- 


have Meat 70r had leave to drink at the Bar, after 4 


and long Evidence given in a very hot Day, 


Drink. in Eaſter Term aforeſaid, by the Confent 
of the Plaintiff and Defendant. Sy"; 
Pract. Reg. 288. The Court may pive 
the Jury leave to eat ſome ſmall Matter, 
and to drink at the Bar, after ſome Evi- 
dence is given to them, if the Plaintiff 
and Defendant will conſent to it. But 
they may not eat or drink out of Court, 
nor have Fire or Candle. 2 Lily's Pratt, 
Reg. 25. Antea 169. 

A Motion was made that a Verdi 
given on a 'Trial at Bar might be ſet x- 

' fide upon an Afﬀidavit of theſe Miide- 
meanors of the Jury, viz. That they (at 
Bottles of Wine brought them before ticy 
had given their Verdi, which were pit 
in a Bull, rogether with Wine and other 
Things, which were eat and drank by tit 
Servants of the Fury, and the Tifpſt-5 
that attended them at the Tavern where 
they were conſulting upon their Verdict. 
T hat this Bill (after the Verdi given) was 
paid by the Plaintiff's Solicitor z and 
that after they had given up their priy 
Perditi, they ere treated ar the Taverit 
by the Plaintiff's Solicitor, before their 
Aftr mance of it in Court, "The Court 
was of Opinion that the Verdict ſhould 


'- Rand: 
They 


when gone from the Bar. 154 


They agreed, that if the Jury eat or Ifthe Jury 
drank at the Charge of the Party, for eat and 
whom they find' their Verdict, it diſan- drink at 
nuls their Verdi ; but here it does not *bÞ*Charge 
appear that the Wine they drank was had @! **< Par- 
by. the Order of the Plaintiff, or any A- Ars 
gent for him. "Tis true, in regard his 4. £44 
Solicitor paid for it afterwards, it induces ;, x Frag : 
a Preſumption that he beſpoke it ; but if 1c the 
the Verdict ſhould be quaſhed for this yergict. 
Cauſe, it muſt be entered upon the Roll, . 
that it was for drinking at the Plaintiff's 
Charge, and it is not proved that this Wine 
was provided by him. 

That as to their receiving a treat from Where re- 
the Plaintiff, after their privy Verdict ceiving a 
even, and betore it was given up in Court, Treat 
it ſhall not avoid the Verdict. Bur if the from one 
Defendant had treated them, and they of the Par- 
had changed their Verdi, as they might © after a 
have done in Court, it ſhould then have £"'VY Ver- 
been void. If after the Jury be agreed mw abs 
on their Verdit (which the Chiet Ju: vob 
ſtice ſaid mult be intended ſuch an Agree- Aba 
ment as hath the Signature of the Court q,q11 mal;g 
& pur upon it, v/S, a privy Verdi) they the Ver- 
| cat and drink at the Charge of him for di& void. 
whom they ao paſs it, it ſhall nor avoid the 
Verdi; and if it ſhould, the Court faid, 
molt Verdi&s piven at the Aſlizes would 
be void; for there it is uſual for the Jury 
to receive a Collation after their privy Ver- 
aict given, from him for whom they find. 

But ſuch Pratice ought not to be, and if 
any of the Parties, their Attornies or S$o- 
Iicitors ſpeak any Thing to the Jury, be- 
tore they are agreed, relating to the Caule, 

" VIZ, 


174 


Niiide- 


Tow Firors to demean themſel-e; 
v1S. that it is &@ clear Cauſe, or T hi6þe 
Fou «vill find for ſuch a one, or the like, 
and they find accordingly, it ſhall avoid 
the Verdict 3 but if Words of Sajutation, 
or the like paſs between them, (as was 
endeavoured to be proved in this Calc ) 
they ſhall not. Alſo if after they depart 
from the Bar, any Matter of Evidence 
be given them, as Depoſitions or the 
like, though the Jury ſwear they never 
looked on them; yet that ſhall quaſh 


. their Verdiet, They ſaid there was a 


great Miſdemeanor in the Jury, for which © 


meanor in they ought to be fined 5 and that the 


the Jury. 


Jurors caſt 


Lots for 
the Ver- 


vid. 


Plaintiff's Solicitor had carried himſelf 
with much Blame and Indiſcretion ; and 
the two Tipſtafls, who attended the Ju- 
ry, for that they were not more carctul, 
but connived at theſe Matters, were fined. 
Eaſter 23 Car. 2. B. R. The Duke of 
Richmond againit IVife, 1 Vent. 124. Freem. 
Rep. 19. | 

A Verditt ſet afide upon Aﬀidavits 
that the Jury had caſt Lots for it. Alich. 
1675. B. R. Rex verſus Fitzwalter. 2 Lev. 
139. Freem. 414. Pl. 549. Mich. 1657. 
B. R. Fiuſter verſus Hawaden, 2 Lev. 205. 
Mich. 1677. Fry verſus Hardy. 2 Jones 
83, Hil. 8G. 2. C. B. Par verſus Soames. 
"The like by the Opinion of three Judges, 
Forteſtue dubitante, Paſth, 9g G. :. C. Þ. 
Philips verftus Fowler, Compns 525. 1H. 
10 G.2. C.B. Langdel verſus Sutton. Vile 
Comb. 14. 1 Keb, $11, and Sir Philip 
Alton's Caſe. | 


Jurors 


A 


. when gone from the Bar. 17 


Furors for receiving Breviats from. the [urors re- 
Plaintiff, puniſhable. Braaſhaw verſus ceiving 


Salmon, Hob. 114. Paper 
| from the Parties puniſhable. 


The Jurors had a Writing from the A Wri- 
Plaintiff, which was not delivered to them ting deli- 


in the Court, and found a Verdi& for the Y*red by 
Plaintiff, which Matter being diſcovered wy” dart 


to the Court, it was held that the Plain- i 0 
tiff could not have Judgment. 11 MH. 4. has, BL 
16. Bro. Juror 8 AM. 3 Mar. 1. Verdict 


found for him 


In an Action of Waſte, the Plaintiff No Wri- 
would have delivered to the Jury a Pa- ting to be 
r of the Names of the Places in which dcbvered 
the Waſte was done ; but the Court faid ** *be Je- 
it could not be done, but by the Adlent ry, with- 


; : ' out the © 
of both Parties. 9 H. 6. 66. Zo. Fur Content of 


ror I. the Court. 


If the Plaintiff, after Evidence given, Where a- 
_ and the Jury departed from the Bar, orny Wri- 
any one for him, deliver any Letter from tings, &c. 
the Plaintiff to any of the Jury, concern- 79t given 
ing the Matter in Iffue, or any Evidence 4, Evi- 
or Writing touching the Matter in Iflue, pre ” 
which was not given in Evidence, it ſhall oa hey 
make void the Verdi&, if found for the 2 ©7* 90; 
oy. hn y, it ſhall 
Plaintiff, but not if it be found for the ,quke'the 
Defendant; and ſo on the other Hand, if yergi& 
the Letter, Evidence or Writing be de- yoid. 
livered by the Defendant, and the Verdi& 
be found for the Nefendaat, it is void; but 
not if found for the Plaintiff. If the Jury 


carry away any Writing unſealed, which 


4 was: 


' 
| 


i176 FThty Zurors to demean them" l-:; 


was not given in Evidence in open Court, 
it ſhall not avoid the Verdi, though th-y 
ſhould not have carried it with them. 
2 Inſt. :225. 6. 2. Roll. Abr. 514, 515; 
SIofe.-383;" 12 Aod-:.520.---11-H. 4.: 16; 
19%; 10.- 34 2.6: 25. ov 6:66: Mor 
451. Cro. Eliz. q411, | 
Tſurv's A Jury atrer their Departure from thc 
i-nding Bar, may come back to propoſe a Queit.un 
for and to the Court, or to have a Witneſs ex1- 
examming mined againgz but that mult be in open 
a Witnels Court, and therefore in a civil Caſe, where 
ufter they the Jury being gone from the Bar to con- 
mi L 7 fer on their Verdict, one of the Witnfles 
Yar. viti-. $Þat was {worn on the Part of the Ieten- 
ates the dant, was called by the Jury, and he re- 
Verdi, cited again his Evidence to them, after 
which they gave their Verdict for the 
Detendant. Complaint being made to the 
Judge of Atltiſe of this Miſdemeanor, he 
examined the Jury, who confeſſed ali the 
Matter, and that the Evidence was the 
fame in Effet as was given before, and 
not different z this Matter being returned | 
upon the Poſtea, the Court was of Opi- 
nion that the Verdict was not good, and 
ſer it afide. T7rin. 32 Eliz. B. R. Met- 
calfe vertus Deane. Cro. Eliz. 189. 2 Ro!. 
Abr. 7115. ÞP.13. Moor 452. 1 Leon. 05: 
2 Hale's H. P. C. 303. -- | 
A Book Upon a Trial to prove the Nonage of 
that had the Plaintiff, Church Books were given 
been given in Evidence, whereof the one was dell- 
in Evi- vyered to the Jury in Court, by Conſent «f 


dence de- the Parties, and afterwards the other was 
livered to 


the Jury after they were gone from the Bar. 


delivercd 


ewhen gone from the Bar. 


delivercd to the Jury out of Court by the 
Solicitor of the Plaintiff, withour the Al- 
ſ-nt of the Court, and a Verdict was 
found for the Plaintiff; this Matter being 
indorſed upon the Poſtea, the Queition 
was, Whether this Verdict was void ; and 
the Court was divided in their Opinion 
but afterwards Judgment was given for the 
Plaintifft. Alich. 37 & 38 Elis. Vicary 
verſus Farthizg, Cro. Eliz. 4ii. AMcor 
$51.2 Roll, Abr..115.P. 11: 


[t was aligned for Error in Pact, on a Aﬀer the 


Judgment, that the Jury being gone to- Jury are 


gether to conſider of their Verdict, one of retired to 
them ſhewed to the other a Writing for conſider of. 


the Plaintiff, which was not given in E-* 


vidence by the Parties,, whereby they 
found a Verdict for the Plaintiff, Upon 
Demurrer, it was reſolved by the Ccurt 


heir Ver- 
dit, one 


the others 


& that it was not any Error, nor could be al- , Writing. 


ledged for Error, for it docs not appear tuchin 


that it was Evidence given to the Jury the Mat- 


by any of the Parties, or by any other on ters in 


Behalf of the Plaintiff, But it ſhall be Queſtion. 


intended that he ſhewed it of himſelf, 


_ and that it was a Piece of Evidence which 
he had about him before, and ſhewed it 


to inform himſelf and his Fellows, and 


as he might declare it as a Witneſs, that 
he knew it to. be true ; to he might ſhew 


any thing which he knew. Ach. 40 & 


41 Fliz, B. R. Graves verlus Short, Cro. 
Eliz. 616. 3 D. A. 76. Þ. 3+ Ys 

lt after the Jury depart from the Bar 
any Matter of Evidence be given them 


Matter of. 
» Eviderice 
2 giver to a; 


Jury after they are departed from the Bar, ſhall quaſh the 
"I 


VerdiR, 


ay* 


How Jurors to demean then{ſelce; 


as Depoſitions or the like, though the 
Jury ſwear they never look'd on them, 
yet that ſhall quaſh the Verdi. 1x Ver. 
I25. 

In FjeAtment after Evidence given, and 
juſt as the Jury were going from the Bar, 
the Solicitor for the Plaintiff privately 
gave one of the Jury ſome Nepofitions 
taken in Chancery, which had been read 
in Court a little before; upon this, when 
the Jury returned, and had agreed to find 
for the Plaintiff, this Matter was moved, 
and the Jury were examined, whether 
more was read to them after they went 
| from the Bar, than before in open Court 
and they anſwered that there was not : 
another Queſtion was, how they were in- 
clined to find before the Nepoſirions were 
read to them ; they anſwered, fome were 
for the Plaintiff and others for the Defen- 
dant. Whereupon the Solicitor was com- 
mitted, and the Verdict ordered to be 
taken Ae bene effe, and the whole Mat- 
ter to be recorded after the VerdiQ. Pal. 
325. 2 Rol. Rep.261. If they found a 
gainſt him on whoſe Part the Copics were 
delivered, the Verdict is good ; other- 
wiſe not. 2 Hale's H.P.C. 508. 

The Jury being charged with an Iſſue 
concerning a Copyhold, after they were 
_ gone from the Bar, one of them went from 
the reſt, and returned with a Court-Roll, 
and told them he knew how the Matter 
was, and that it was for the Plaintiff, upon 
which the other, who before were of an- 
other Opinion, left the. Matter to him, 
and accordingly there was 2 Verdict 4s 

the 


when gone from the Bar. 179 


the Plaintiff, For this Miſdemeanor a new 
Trial was granted. 1 Sid. 235. 1 Keb. 
B24. fl. 115. X 

In an Information for Extortion, the 
Jury took with them out of Court, an. 
Order of the Common Council of the 
City of London, relating to Stalls in Neww- 
gate Market, without Leave of the Court 
or Conſent of the Parties. Holr, Chief 
Juſtice, ſaid, this was irregular; but the 
Matter of the Order being Evidence for 
both Sides, it would not ſet afide the Ver- 
dict. But where the Jury took with them 
a Map of the Premifles out of Court, 
which was only Evidence for one Side, . 
and found accordingly, the Verdict was 
ſet aſide, x £4. Rayim. 148. 2 Salk. 
6 


WW 
If either Party ſay to the Jury after they Words by 
_ are gone from the Bar, you are a weak either Par- 
Man, it is as clear of my Side as the Noſe ty to the. 
in a Man's Face. This is a new Evidence, J*Y- 
for this Affirmation may much perſuade the 
Jury ; and if found for him ſhall ſet afide- 
the Verdict. 2 Roll. Abr. 716. pl. 20. 
If before Agreement any of the Parties, . 
their Attornics or Solicitors, ſay it is a 
clear Caſe, or I- hope you will find for 
ſuch a one, or the like, and they find ,ac- 
cordingly, it ſhall avoid the Verdict. But 
if Words of Salutation. paſs between them, . 
it ſhall not, «i Yer. 125, If the Party, . A 
after the Jury fworv, ſpeak with a Jury- | Uh: 
man, but nothing touching the Bufineſs $N 
in Iffve, this does not avoid the Verdict 
pivenafterwards tor him. 2 Hale's H. P.C. 
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Of giving 
Money to 
a Juror. 


Thozy Firors to demean themfelc:s 


Tf either Party give Money to the Jurr, 
and they find a Verdit for him, it is void; 
but if they find a Verdict againſt him, i: 
is good. 14 H. 7. 29. Bro. Verdict 1g, 
I: was moved in Arreſt of Judgment, 
that the Plaintiff's Solicitor, after the 


Charge given, and before the: Verdi, 


gave Money to ſome of the Jurors; and 
this being proved by the Oath of two 
Witnefles, the Verdit was ſet aſide by 
two Judges; Wray contra. 1 Leon. 1s, 
But the Plaintiff and Defendant may (by 
Agreement) give Money equally, to the 
Jury, to defray their Charges, where the 
Trial is put off, they by that Means being 
forced to ſtay longer in Town than they 
expected; for by doing this the Jury can: 
not be intended to be made more favour 
ble to the one Party than the other; [ov 
likewife they may do where there is a 
View, and alſo give them a Treat t 
equal Charges. Lill. P, R, 49. Tit. 4 
greement. 

If there be eleven agreed, and but ore 
diſſenting, who ſays he will rather die in 
Priſon; yet the Verdict ſhall not be taken 
of the eleven, nor the Refuſer fined or im: 
priſoned ; and therefore where ſuch a Ver- 
dict was taken by eleven, and the tweltth 
fhned and ies: it was, upon goo 
Advice, ruled that the Verdi was void, 
and that the twelfth Man ſhould be del 
vered, and a new Fenre Facias awarded ; 
tor Men are not to be forced to give their 


VerdiCt againſt their Judgment, 2 Ha! 
ao. P.C-299. 


E 
4 
—_ 


evhen gone ſrom the Par. 181 
Tf the Jury ſay they are agrecd, the 


Court may examine them by the Polls, 
and if in 'Truth they are not agreed, they 
are fincable. 2 Hale's P, C. 299. 

It ſeems to have been antiently an un- 
controverted Rule, and hath been allowed, 
even by thoſe of the contrary Opinion, to 
have been the general Tradition of the Law, f: 
that a Jury ſworn and charged in a capital | 
Caſe, cannot be diſcharged (without the | 
Priſoner's Conſent) till they have given | 
a VerdiCt ; and notwithſtanding fome au- 
thorities to the contrary, in the Reign of 
King Charles the Second, this hath been | 

& holden for clear Law, both in the Reign 1 
| of King Fames the Second, and fince the 
Revolution, 2 Hale's H. P. C. 294, 195. 


if 
2 Hacwh. P.C. 459. j 

In Caſes of Life and Member, if the In Caſe of Þþ 
Jury cannot agree before the Judges de- Life and 1 


part, they are to be carried in Carts after Os | 
them, ſo they may give their Verdi& out, pool bt 
of the County, 1 PYent. 79. But it 1s 7 

. qo gree, 
made a 21aere, whether in ſuch Caſe the they are to- | if 
Sefſions may be adjourned before the Ver- $: 


I wy; p be carried Wt 
E dict taken. 2 Hale's H. P.C. 297. afor the * 
Judges in Carts. tj 
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| tides the Charges of the Jurors Lodgine. 


_ Of Paying the Fury. 


Whether a Fury may take any Re 
ward or Recompence for their 
Time and Trouble. 


F civil Cauſes Jurors are to be paid for 
| their 'I'rouble and Attendance. Carth. 
242. But if they take any thing for giving 
their Verdict, at Common Law thcy are 
puniſhable by Fine and Impriſonment; 
and by the Statute 38 ZE. 3. c. 12. they 
may be proſecuted on a Dectes rantum, 
either at the: Suit of the King or of the 
Party, or any Stranger, and if convicted, 


| ſhall forfeit ten times as much as they 


have taken. 

In Trials per Pats 62, 216, it is ſaid, 
that in Stritneſs on a Trial at Ni/t Prins 
in the ſame County, they are only intitled 
to eight Pence, and on a Trial at Bar, 
when they come out of a foreign County, 
to five Pounds: And by a Rule of the 
Court of King's Bench, Mich. 1654. 6. 19. 
for the Remedy of exceſlive Charges, 
eſpecially whilſt the Jury: lieth out, it i» 
ordered that a Jury lying out one Night 
after a privy Verdict delivered, therc be 
allowed for the whole Diet of each Juryman 
that Night, no more than three Shillings 
and four Pence a-picee, and far two Tipſtatis 


and one Crier, or Uſher, to each of them 


nu more than two Shillings ordinary, be- 


Va 


Of Paying the Fury. 
On a Motion for a new Trial, becauſe 
the Plaintiff, after the Trial, had paid the 


Jury four Pounds a Man, whereas the 
Rule of Court is, that they coming but 


out of Hertfordſhire, ſhould have but 
twenty Shillings a Man. Moreton and 
Rainsford thought the Breach of the 
Rules of Court ought to be puniſhed, 
but did not think fit to ſet afide the Ver- 
dit for it. Zwviſden faid a new Trial 
ought to be granted, and that it was fit 


to be made an Example to other Juries;z 


for if the Parties may give what they 
will, it is to be preſumed, the Ability of 
one or other will much incline the Jury 
to find for him, from whom they may 
expe&t the preateſt Reward. MKAeeling 
was for a new Trial; but the Court be- 
ing divided, the Plaintiff had Judgmenr. 
1 Vent. 30. ow 

I take it to be cuſtomary at this Time 


in civil Cafes at Ny? Prins, to give a. 


common Jury twelve Pence a Man, and to 


| give ſpecial Juries one Guinea each, on 


a Trial at Bar ; and more, according to the 
Diſtance . of the County the Jury come 
from, and to the beſt of my Remem- 
brance, ſome few Years fince, a Jury out 


of Lancaſhire were allowed fifteen Guineas 


a Man. 


When a Trial has gone off for Default. 


of the Jurors (a ſutficient Number of 
them not attending) it has been held that 


they-who appeared were not to be paid, 


| becauſe no body. was the better for their 
Attendance. 2. Lil. ÞP. R. 125. A Cauſe 


being appointed to be triedat the Bar of the 
| Court- 


Of Paying the Jury. 


Court of King's Bench, by a Jury out «<f 
Wiltſhire, after the Jury were ſummoned the 
Partics agreed the Matter; but the Sun- 
monſes not being countermanded, th: 
Jury appeared; whereupon it was order, 
on Motion, that the Attornies on bot! 
Sides ſhould pay them. 2 Show. :45. 
Lev. 18, 174. | 

The Plaintiff and Defendant may, by 
Agreement between. them, give Money 
equally to the Jury, to defray their 
Charges, where the Trial is put off, they 
by that Means being forced to ſtay lonocr 
in Town than they expected for by doing 
this the Jury cannot be intended to be more 
favourable ro one Party than the other, 
So likewiſe they may do, where therc is 4 
View ; and allo give them a 'Ireat at 
equal Charges. Mich. 1649. B. S. Lil, 
P. R. 49. Tit. Aereement. 

Where a Juror is withdrawn, both Par- 
ties ought to pay the Colts equally; but 
on a Nonſuit, the Plaintiff pays all the 
Coſts. Comb. 75. 

A Day being appointed for a Trial at 
Bar by a Dorſerſhire Jury, the Sheriff, by 
the Order of the Plaintiff, countermandel 
all the Jurymen, againſt the Will of the 
Defendant, who prayed a Trial, which 
was now imPpoſlible ; for the Court in ſuch 
Caſe will not ſupply the Jury with a 


les de Circumſtantibus, but offered to Non- 


ſuit the Plaintiff on Record ; and directel 
that the Defendant ſhouid contribute to 
fatisvfy the Jurors, who appeared, to the 
Intent that they ſhould continue to be in- 
different between the Parties, aud reterred 

jt 


Of Miſdemeanors in Jurors. 125 


E it to the Secondary to examine and tax 
| Colts for the Defendant, in SatisfaRtion of 
| bis Trouble and Expence. 2Wp 
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' Of Miſdemeanor 
rors, and £0? 
able . 


þ Wa greateſt Crime a Jury can be Falſe Ver- 
; guilty of, is that of giving a falle dic. 
* Verdict; and for that they are puniſhable 
* by Artaint, in which the Law gives this 
heavy Judgment. | 
Firſt, "That they ſhall loſe liberam The Pu- 
legem for ever, that is, that they ſhall niſhment. 
be ſo infamous, that they ſhall never be 
received as a Witneſs, or be of any Jury. 
Secondly, That they ſhall forfeit all 
their Goods and Chatrels. 
Thirdly, That their Lands and Tene- 
ments ſhall be taken into the King's 
Hands. + 
Fourthly, That their Wives and Chil- 
dren ſhall te thruſt out of Doors. 
Fifthly, That their Houſes ſhall be raſed 
and thrown down. 
S$ixthly, *'Thar their Trees ſhall be root- 
ed up. 
SeventÞly, That their Meadows ſhall be 
plowed up. 7 
And Erighthly, That their Bodies ſhall 
be cait into Priſon; and the Party re- 
ſtored to all that he loſt by Reaſon of the 
unjuit Verdict. 1 iſt. 294. 6. 
Although 
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Of Miſdemeanors in Furors. 


Although this Method of puniſhing 
Jurors, through the Severity of it, and 
the Practice of granting new Trials, 
where a Jury find a Verdi apainſt Er; 
dence, has been but ſeldom ufed of 11:e 
Years, yet it is ſtill in Force. By the Stx- 
tute 23 H. 8. c. 3. the Severity of th;; 
Puniſhment is mitigated, in Caſe the in. 
juced Party will ground his Aion of At- 
taint upon that Statute ; but if he brin-; 
the Attaint according to the Courſe c: 
Common Law, and the Petit Jury arc 
 convitted, this Judgment ſhall be gircn. 
This Proſecution, from the Difficulty of 
attainting the Jury, and the Severity 
the Puniſhment, has been ſeldom uſed ct 
late; and the Practice of granting new 
Trials, where the Jury find again{t Evi- 
dence, and the Direficn of the Court, 

has been introduced in the room of jt. 
The Jury may be attainted either Firf?, 
For finding contrary to the Evidence: Ur 
Secondly, For finding out of the Compa!s 
of the iflue. As to the firſt, it is no: 
ealy to convict them, becauſe they may 
have Evidence from their own Knowlegs 
of the Matter, or they may have Realon 
ro diſtruſt the Evidence, and where the 
Evidence of a Witneſs is falſe in an im- 
material Part, the Jury need. not give him 
any Credit in any other Part, Cyo. E!:s2. 310. 
or they may know him to be a Perlon not 
to be credited ; but if a Juror has Know- 
ledge of the Matter, that would be pre- 
per to be given in Evidence the faireſt 
way would be for him to acquaint the 
Court with it, before he is ſworn 4 the 
ury\ 
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| Jury. 1 Salk. 405. But it 4s eaſier to 
convict the Jury for finding out of the 
Compaſs of the Iflue, becauſe it is manifeſt, 
that what is ſo found is on Evidence not 
© correſponding to the Iflue. 1 Roll. Aby. 
E 282. 
* And therefore it is neceſſury that the 
Matters in Iſſue ſhould be fet forth with 
© all convenient Certainty, that it may be 
” {cen how far, and when the Jury are mil- 
E taken; as in Treſpaſs, the Quantity and 
” Value of the Thing demanded muſt be 
fo certainly deſcribed, that if the Jury 
” find Damages beyond ſuch Quantity and 
 Vajue, it may be apparently exceſſive, 
and they ſubject to an Attaint; and fo on 
E ſpecial Contrafts, they muſt be ſet forth 
£ pl particularly, that if Evidence be given 
© of another Contra, and not of that in the 
© lfue, and yet the Jury find for the Plaintiff, 
| they may he ſubject to an Attaint. 


# twenty-four Jurors; and all Manner of E- 
© vidence ſhall be allowed to be given in 
|} Support of the firſt Verdi; but againit 
E it none but what was given before ; be- 
= cauſe it is to be preſumed, that if ſuch 
& new Evidence had been on the former 
& Trial, the Petit Jury would have given a 
| different Verdi@. | 

And the Jury might give their Verdi&, 


but on their own Knowledge ; and there- 
Knowledge of, they may give in Evi- 


but then the Plaintiff in the Attaint may 
anſwer 


The 'Trial in an Attaint ſhall be by 


{ not only on the Evidence given in Court, 
| fore whatever otherwiſe they came to the 


dence for the Support of their Verdict; 
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anſwer thereto, and diſprove it as well ; (P 
he can; but he cannot give other Fi. 
dence, nor inforce the firlt Evidence with 
more Matter than was given and diſclo!e4 
before. Dyer 212. Fl. 34. 1 Roll. {ly 
285. Bro. Attaint 859. Dyer 53. Þ\. 14 
Dyer 369. Godb. 211. Hob. 227. 

In what Caſes, and for whom Atta: 
lies, is a long and intricate Piece of Lcar;- 
ing, and as Attaints are now much out + 
Ule, it 1s not yery necefſiry to be inſerts! 
in this Treatiſe ; nevertheleſs for the $5. 
faftion of fome, I ſhall mention ſomc tex 
Things on that Head. 

An Attaint lics only in civil AQtons, 
and not in criminal Proſecutions ; and Ser- 
jeant Hawkins ſays, the Reaſon of the 
Difference is that in the firit Caſe u 
Man's Property only is brought in Que 
ſtion a ſecond Time, and not his Liberty or 
Life: Alſo, it may be generally pretumed 
that a Jury is likely to be equally influ- 
enced with the Fear of an Attaint from 
either of the contending Parties, whcre:s 
if any ſuch Examinations of their Þ0- 
ceedings were allowed in criminal Cau'”), 
they might be often in great Danger «f 
one Side, by incurring the Reſentment ot 
a powerful Proſecutor, and provoking him 
ro call their Condu& in Queſtion for their 
ſuppoſed Partiality ; but they would have 
little to fear from an injured Crimina}, who 
would ſeldom be in Circumitances to make 
his Profecution formidable. 1 Hah. . C. 
191, But Hale, Chief Juſtice, ſays, thc 
King may have an Attaint ; for although 
a Man convicted upon an en — 
| ; 4vc 
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Krmed by two Inquelts, that of the 
Grand Jury, who found the Inditment, 
Fand accuſed him on their Oaths, and that 
Pof the Petit Jury, who agree with them 3 
Pyct when the Petit Jury acquit the Defen- 
dant, their Verdi is ſingle, and diſat- 
firms what a Grand Jury of twelve Men 
have upon their Oaths preſented. 2 Hale's 
LH. P.C. 510. 

© When the Suit is in the King's Name 
© ſolely, and a Verdict is found for the King, 
no Attaint lies; but it does, where ano- 
© ther ſues jointly with the King, in an Ac- 
© tion £17 ram, Ec, 4 Leon. 46. Cro. Et, 
© 5090 
E An Attaint does not lie on an Inquett 
= of Office, that is, a Matter not found in 
E a Court -of Record, on an Iflue there 
© joined, but only found before the Sheriff, 
E in order to inform the Court of ſome Par- 
E ticulars, without the Knowledge whereof 
E they cannot procced. 1 Tyſt. 355. 10 Co. 
F 119. 11 Co.6. 4, 1 Roll. Abr, 280. 

© Therefore, if a Recovery be had in a 
E Dare Tipedit, by Default, and a Wrir 
E iſlues to the Sheriff to inquire of rhe 
E Damages end Plenarty, no. Attaint lies 
| upon this Inqueſt ; for it is but an In- 
queſt of Office, Wherefore if the Mat- 
| ter omitted to be inquired by the princi- 
= Jury, be ſuch as goes to the very 
'oint of the Iſſue, and upon which, if it 


be found by the Jury, an Attaint will lie 


acainſt them by the Party, it they have 
given a falſe Verdict; there ſuch Mar- 
ter cannot þe ſupplied by a Writ of In- 


quiry, 


ve no Attaint, becauſe the Guilt is af-_ 
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quiry, becauſe thereby the Plaintiff may 


 lole his Aion of Attaint, which will not 


Juror pu- 
niſhable 
for not *p- 
pearing, 
or with- 


drawing himſelf before VerdiR. 


lie upon an Inqueſt of Office. Carrh. 34: 
Bur if the Inquiry be by the fame Inqueſt 
that tried the Iflue in the Qrare Jnife- 
Ait, an Attaint lizs. x Roll. Aby, :$;, 
10 Co. 119. 

No Artraint lies upon a Verdi& given by 
twenty-four Jurors, nor does it lie upon 1 
VerdiQt given in an Attaint for the thing 
of which the Jury is attainted ; but if they 
find any collateral Matter beſides the At- 
taint, it does lie, and they may be at 
tainted, 1 ft. 335. a. 1 Roll, Aby. 2b 
2 Roll. Aby. 28. 

An Attaint lies before Execution ſucd 
out, for the Nanger of the Neath of any 
of the Petit Jury; for after the Neath « 
any of the Petit Jury, no Arttaint lies 
x Roll. Abr. 282:. | 

An Attaint lies for giving exceſſive or 
too little Namages; but not if rhe Court 
zbridge or increaſe the Damages, or tic 
Party releaſes Part of th: Damages, 10 
that what remains are reaſonable. 9 H. 6. :. 
x Roll. Abr. 284. 

By the Stat. z3 1.8. c. 3. all Attaints 
mult be taken in the King's Bench «r 
Common Pleas, and not elſewhere: bit 
a Nia Prius may be granted ; and there: 
fore no Conuſance of Pleas can be gran:cd 
in Atraints. 1 {»ſt. 294. b. 

If a Juror refutes to appear, or after he 
hes appeared, withdraws himſelf before 

e is {worn, or refuſes to be ſworn, be 
may be fined; if after the Jury arc vo 
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d put together, to confider of their 
7erdit ; one of them ſecretly withdraws 
jimſelf, and goes away, he may be fined 
nd impriſoned. 36 H. 6.27. 30 E.3.3. 
io £&. 3. 4% 344 £.3- 4 E. 4- 36. Bro. 
Purors 18, 25, 26, 33, 46. "7 9.4 42. 
| Co. 38. b. 41.4. 2 Hale's H.P.C. 309. 
Wide 14 H. 7. 30. Bro. Furor 13. 

{ And by the Statute 5 Geo. 2. c. 25.06.13. 
very Perſon whoſe Name ſhall be drawn, 
knd who ſhall not appear, being called 


Perſon had been duly ſummoned, ſhall 
forfeit for every Default (unleſs ſome rea- 
onable Cauſe of Abſence be proved by 
WDath, to the Satisfaftion of the Judge) 
Juch Fine, not exceeding five Pounds, nor 
Jeſs than forty Shillings, as the Judge ſhall 
think reaſonable. 


| If the Jury, after they are ſworn, rc- Or refu- 

fule to give any Verdi& at all, they are ling to 

puniſhable. Noy 49. 2 PBrlſt. 153. Vangh. give a 
52. If they will not agree, the Juſtices may Verdidt. 


ne them, Dr. &9 Stud. Dral. 2, C. 52. 
or they may be carried after the Juſtices 
pn Carts, till they do agree. 41 A}. 11. 
Wro. Furor 29, 51, 55, 21. 1 Pent. gy. 


terwards gave a Verdict according to the 
Niredtion of the Court; for this Miſde- 
meanor they were fined each forty Shil- 
lings, and a new Trial granted. 'The 

Chief 


Whree Times, on Oath made that ſuch 


The Jury were ſent from the Bar to Jurors pu- 
conſider of their Verdict, but, it being niſhable 

late on a Saturday Night, they ſeparated for ſepara- 
and went every one to his own Houſe, ting before 
without giving a privy Verdi&, or ſo much they have 


- given their 
as conſulting upon the Evidence ; but at- Verdi. 
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Chief Juſtice ſaid, that'by fuch Trial each 
Party might be prejudiced ; for the Juror, 
going at large, without conſulting tog:- 
er, may forget the Evidence; and :t i; 
the Right of the King's Subjeas, to have 
the Mattcr determined when the Evidence 
is freſh in the Memory of the Juro:s; 
and the ſuffering Jurors to po to their 
Houſes, is only by Connivance ; for b; 
the {triit Rules of Law it ought na |: 
ſufkered. Paſeh. 1615. B. R. Air i 
atils. : 
At Northampton Adſizes, the ſury ri 
tired in the Forenoon to conſider of ti: 
Verdict ; at the Sitting in the Aftterrocn Þ 
the Judge, being informed that two « 
three of the Jurors were in Court, a k:4 ME 
them what they did there z they laid thy 
could nut agree, whereupon they were if 
{ent back to their Companions, and ater- 
. watds found a Verdict for the Plaintif. WM 
The Court of Common Pleas were « 
Opinion that this was a Mitdemcan«r i 
In the Jury, for which they were fincab::, 
though not a ſufficient Cauſe to {ct alive 
. the Verdict, for the Plaintiff was not nM 
Fault. Atich. 9 Geo. 2. C. B. Lord SM 
John againſt Abbor. 
Or giving In a Writ of Conſpiracy, eleven of thei 


their Ver: Jurors gave their Verdi& without the A: : 
dic befure at's 


they are 
all agreed, 


f the twelfth : the Foreman w:s on: 
of the IndiQtors ; the Court declared th:1iM 
would ſet a great Fine upon him, ard cou 
mitted him to the Marſhalſca ; the on 
ten were fined each half a Mark, !«M 

giving their Verdict before they were i 


| grec 


j 
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Woreed. 40 E. 3. 10. Bro. Chall. 192, Fu 
Gor 28. Dyer 18. Þ. 41. 

W In an Appeal of Murder, the Jury go- 
Wicg from the Bar, notwithſtanding the E- 
© vidence was full againſt the Defendant, 
W cioht of them agreed to find him not 
& guilty, but the orhers would find him bat if cha 
F guilty : the next Morning, two of the (.. 4c 
{four agreed with the eight; afterwards j;j.« their 
& the other two conſented in this Manner, 
T that they ſhould bring in and offer their then to _ 
F Verdict Not guilty 3 but if the Court dif: change it, 
liked that, then they ſhould change their and tind 
8 Verdict, and find him Guilty: Upon this the Defen- 
W they came to the Bar, and the Foreman ant guil- 
© pronounced the Verdict Not ocuilty ; the 


Court miſliking the Verdict, as being con- 
rrary ro their Nirection, examined ever 
one of the Jurors by. the Poll, whether 


$ that was their Verdict; ten of the firit 
8 Part of the Panel ſeverally aitirmed the 
8 \ erdifh, but the two Jlait diſcovered the 


whole Affair z whereupon being ſent 
back, they returned avd found the De- 
tendant Guilty. For this the Foreman 
vas fined one hundred Marks, the other 


| ſeven, who agreed with him at firſt, 


forty Pounds a piece ; the other two who 
apreed with the eight, although they af- 
firmed that it was Lecauſe they could not 
endure or hold out any longer, yct for 
that they did not diſcover the Practice, 
being examined by the Poll, but aftirm- 
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Jurors a- 
gree to 
find the 


Defendant 


not guilty, 


Verdi, 


Ys 


ed the Verdi, were fined twenty Pounds. 


a piece, and all of them impriſcned. 
The other two were diſmifled, yer blamed 
tor ſuch a Manner of conſenting, in A- 


K | bute 


Jurors 

caſling 
Lots for 
the Ver- 


dit, 
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buſe of the Court. Mich. 42 Eliz. B.R. 
Wats verſus Brains. Cro. Eliz. 118, Noy 
19t. 2 Infs. 557. 1 D. A. 993. Pf. 1,2; 
Roll. Ab. 596. þ.6. Co. Ent. 59. 2 llais's 


H. P.C. 309. 1 Hawk. P.C. 146. 


On Athdavits that the Jury had de- 
termined their Verdi&t by caſting Lots, 
they were ordered to attend the next 
Term, to be fined, and the Verdict was 
ſet aſide. Mich. 1677. B. R. Foſter 
verſus Hawden. 2 Lev. 205. Hull. 1655, 
B. R. Rex verſus Fitzwalter, 2 Lev. 159, 
Preem. 414. þl. 549. | 

On Afttidavit that the Jury gave their 
Verdi& by the tofling up of a Sixpence, 


the Verdi&t was ſet afide, and the Jury, 


who were of the County of Norrhumbcr- 
land, were ordered to attend the next 
Term. Mich 1677. Fry verſus Horay, 


2 Fones 83. 


On an Affidavit that three of the Jury- 
men had declarcd that the Jurors diftcring 
in Opinion about their VerdiQt, agreed to 
determine it by huſling Halfpence in a 
Hat, and that the Chance falling in Fa- 
vour of the Defendant, they gave their 
Verdi&t accordingly: the Court ordered 
that Judgment ſhould be ſtayed, and that 
the three Jurymen who made the Decla- 
ration, ſhould attend ; afterwards one of 
the Jurymen attended, but had made no 
Afﬀidavit in Anſwer to the Charge againit 
him ; the Court ſaid he could not be ex- 
amined viva voce, and therefore made a 
Rule for him to ſhew Cauſe why an At- 
rachment ſhould not iflue againſt him. 


Hill. 8 Geo, 2. C. B. Par verius wn. . 
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A Verdi was ſet afide for the ſame = 
Reaſon by the Opinion of three Judges, ' "WY 
Forteſtne dubitante. Palch, 9 Geo. 2. C.B. 
Philips verſus Fowler, Comyns 525. 

One of the Jurymen had diſcovered up- 
on Oath, that the Jurors had determined 
their Verdi by huſling Halfpence in a 
Hat, the eleven remaining Jurymen had 
denied it on Oath, but it was proved that 
four of them had confefled it ; whereupon 
an Attachment was awarded againſt them, 
It was moved that Proceedings on the At- 
tachment might be ſtayed on Payment of 
Coſts to both Parties, without the Atten- 
dance of the Jurors in Court, who lived , 
in Torkſhire. Court : Let all the Jurors * 
attend to be publickly admoniſhed, that | 
the Country may take Warning. Hl. 

16 Geo. 2. C. B. Langadel verſus Sntron. 
Vide Comb. 14. 1 Keb. $11. and Sir Pht- 
ip AFon”'s Cale. 

If after the Evidence given upon a Tri- Jurors pu- 
al the Jury either eat or drink, before niſhable 
they are agreed on their Verdi, they for eatin 
are fineable. 1 Taſt. 221. b. The Court 2nddrink- 
being informed that ſome of the Jurors 78 ater 
who were gone from the Bar to conſider Evidence 


of their Verdi&, had Apples and Fips | 


given, and 


7 
examined them upon their Oaths, and wy 
fined and committed them who had eaten. cont FE. 
Owen 38. 12 H.8. ro. 102. 20 HM. 7. 3. their Ver- 
131.4 13, A Juryman was fined andgia. 
committed till] he paid the Fine, for that 
2 Box of Sweer-meats was found upon 
him, after he and his Companions were 
gone from the Bar to confider of their 
Verdi, Hil. 20 Eliz. C B, Ilclden ver- 


K 2 lus 


Aay eat 
or drink 
by Leave 
of the 
Court. 
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ſus Elkingron, Plowwd. 51g. b. Ley 151. 
Golasb. 92, Godb. 353. held to be a great 
Mitdemeanor, and fineable. Eaſter :; 
Car. 2. B. R. The Duke of Richmond +- 
gainſt Wiſe. 1 Vent. 124. Freem. Rep. 59, 


Cro. Zac. 21. 


But by Conſent of the Juſtices they 
may eat or drink; as if any of the Juros 
be taken very ill, he may be allowed 
Meat and Drink, or any thing elſe that 
is requifite; and his Companions, at 
their own Coſts, or the indifterent Coſts 
of the Parties, if they ſo agree, by the 
Adlent of the Juſtices, may both cat and 
drink. Dot. & Sid. Dial. 2. c. 5:. 
'The Court may give the Jury leave to 
drink at the Bar, after the Evidence is 
eiven to them, and before the Verdi}, it 
the Plaintiff and Defendant will conſent to 
it. Eaſter 23 Car.2. B, R. But they may 
not drink out of the Court. A Juror had 


Leave to drink at the Bar, after a long 


Evidence given, in a very hot Day in 
#aſter Term, by the Conſent of th: 
Plaintiff and Detendant. S!yle's Prat. 
Rrg. 288. The Court may give the Jury 
Leave to cat ſome ſmall Matter, and 10 


drink at the Bar, after ſome Evidence 1s 


viven to them, if the Plaintiff and Dc- 
fendant will content to it; but they may 
not eat- or drink out of Court, nor havc 
Fire or Candle. 2 Lilly Pratt. Reg. 25. 

After a privy Verdict, the Jury may cit 
and drink, and the next Day either attrm 
or alter their Verdi$t in open Court. 1 Tit. 
327%: Þ. 


Juror 


—4 
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Jurors were held to be puniſhable for re- 
cieving Breviats from the Plaintiff. ZBrad- 
| ſhaw verſus Salmon, Hob. 11. 

As to puniſhing a Jury in their judicial How far a 
Capacity, it has been fully confidered in Jury is pu- 
Zuſel's Caſe, which follows; and it is there nilhable in 
ſettled, and has been fince agreed to, that their judi- 
a Jury is not puniſhable, except by At- cial Capa- 
taint, for finding a Verdi contrary to the ©» for 
Direction of the Judge, or what miy rs, Ta 
ſ-em to others clear and manite{t Fr; Readers 
dence; and Hale in his 2 H. Þ. C. 160, 161, ages / 
he ſeems to admit that the long Uſe of reaion, or 
fining Jurors in the King's Bench in cri- what may 
minal Caſes, may poſſibly give a Juri{dic- ſeem fall 
tion to fine in thole Caſes ; yet it can by Evidencs. 
no Means be extended to other Courts as | 
Gaol Nelivery, Oycr and Terminer, Ec, 

And by ſome, if. it plainly appears, that 
the Jurors are perfe&ly ſatisfied of the 
Truth of a Fatt, as if the Judge asks 
them if they find the Matter to be as ſuch 
a Witneſs has depoſed, and they ſay they 
do, and then the Judge tells them the 
Fatt being ſo found, the Law is for the 
Plaintiff, if, notwithitanding this, they 
find for the Defendant, in fuch a Caſe they 
may be fined, unleſs an Attaint lies againſt 
them ; for otherwiſe, they could not be_ 
puniſhable for ſo palpable a Partiality. 
2 Hawk, P.C 148. 2 Jones 15, 16, Vaugh. 
144, 145. Kel. 50. | 
_ Some make a Queſtion, whether a Jury 
1s not fincable for refuſing to anſwer Que- 
itions of a Judge, touching their Opinion 
of any particular Fat. 2 Haxrh, Þ. C. 149. 
BR 3-:-:.- But 


211. is of -the tame Opinion, though +415.) rudeesDi-: 
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ſus Elkington, Plowd. 519. b. Ley 151 
Goladsb. 92. Goab. 353. held to be a great 
Mitdemeanor, and fineable. Eaſter :; 
Car. 2. B. R. The Duke of Richmond + 
gainit Wiſe, 1 Vent. 124, Freem. Rep. 9, 
Cro. 7ac. 21. | 
But by Conſent of the Juſtices they 
may cat or drink; as if any of the Jurqs 
be taken very ill, he may be allowed 
Meat and Drink, or any thing elſe that 
is requifitez and his Companions, at 
their own Coſts, or the indifterent Coſts 
of the Parties, if they ſo agree, by tle 
Aſcent of the Juſtices, may both cat and 
drink. DoF. & Siud. Dial. 2. c. 5:. 
'The Court may give the Jury leave to 
drink at the Bar, after the Evidence is 
eiven to them, and before the Verdi}, it 
the Plaintiff and Defendant will conſent to 
it. Eaſter 23 Car.2. B, R. But they may 
not drink out of the Court. A Juror had 
Leave to drink at the Bar, after a long 
Evidence given, in a very hot Day in 
Eaſter "Term, by the Conſent of th: 
Plaintiff and Defendant. S!yle's Pra. 
Rrg. 288. "The Court may give the Jury 
Leave to cat ſome ſmall Matter, and 10 
drink at the Bar, after ſome Evidence 1s 
viven to them, if the Plaintiff and Dc 
fendant will content to it; but they miy 


not eat- or drink out of Court, nor has I 


Fire or Candle, 2 Lily Pratt. Reg. 25. 
After a privy Verdict, the Jury may cit 


' and drink, and the next Day either atfm 
_ er alter their Verdict in open Court. 1 1: 
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Jurors were held to be puniſhable for re- 
cieving Breviats from the Plaintiff. ZBrad- 
ſhaw verſus Salmon, Hob. 114. 

As to puniſhing a Jury in their judicial Flow fara 
Capacity, it has been fully conſidered in Jury is pu- 
Buſel's Caſe, which follows; and it is there nilhablein P | 


ſettled, and has been fince agreed to, that their judi- } 

a Jury is not puniſhable, except by At- cial Capa- Þ | 
taint, for finding a Verdi&t contrary to the city, for on 
NDireion of the Judge, or - what may 110ing 4 
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ſ-em to others clear and manitelt Fr; TAO” 
dence ; and Hale in his 2 H. Þ. C. 160, 161, 1. 7 
* :11. is of the fame Opinion, though x13.) Judges Di- # 
* he ſeems to admit that the long Uſe of ;ecion, or 
I fining Jurors in the King's Bench in cri- what may ©. 
EZ minal Caſes, may poſlibly give a Jurifdic- ſeem full 

® tion to fine in thole Caſes ; yet it can by Evidence. | 
= no Means be extended to other Courts as | 
© Gaol Delivery, Oper and Terminer, Ec, 


| 
J \ erdi6&t 3 
| 
| 


E: And by ſome, if it plainly appears, that ! 
E the Jurors are perfealy ſatisfied of the : 
L Truth of a Fatt, 'as if the Judge asks | 
& them if they find the Matter to be as ſuch "mv 


a Witneſs has depoſed, and they ſay they 


$ do, and then the Judge tells them the 
= Fact being fo found, the Law is for the 
® Plaintiff, if, notwithſtanding this, they 
= find tor the Defendant, in ſuch a Caſe they 
& may be fined, unleſs an Attaint lies again{t 
© them ; for otherwiſe, they could not be 
W puniſhable for ſo palpable a Partiality. 
2 Hawk, P.C 148. 2 Jones 15, 16. Vaugh. 
8 144, 145. Kel. 50. 

= Some make a Queſtion, whether a Jury 
& 1s not fincable for refuſing to anſwer Que- 
& tions of a Judge, touching their Opinion 
& of any particular Fat, 2 Hark. Þ, C. 149. 
; 83: But 


” 0 . > 
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But I cannot think they are bound to ++ 
ſwer, from the Danger that might en. 
by Attaint, or otherwiſe. : 
31 Auguſt, 22 Car. 2. A Fine of for: 
Marks was fet by the, Court of Seflions +: 
the O14 Baily, upon Edward Buſhcl t:. 
eleven other Perſons, and upon evety « 
them, being the twelve Jurors ſworn t: 
try ſeveral Iffues between the King in! 
William Pen and William Mead, tor un 
lawful Afemblies and T\umults, for thi: 
the faid Jurors acquietted the Defendan:, 
contrary to full Evidence and . the I): 
rection of the Court in Matter of Lu; 
and the ſaid Edward Buſhel was commit- 
ted to Newgate till he paid the ſaid Fine; 
whereupon Frſhel ſued out a Habeas Cor- 
Pus, returnable in the'Court of Commor 
Pleas ; and this Matter being returned by 
the Sheriffs of London, he was diſcharged. 

On which Cale that great Judge Sir 70! 
FYaughan, Ch. Juſt. of the Court of Com- 
mon Pleas gave his Opinion to the Ef- 
fe& as follows; 

It is' common for Students, Bariſters or 
Judges, to deduce contrary and oppoiite 
Conclufions out of the ſame Caſe in Law; 
and there is no Difference that two Men 
Mould infer diſtin Concluſions from the 
ſame Teſtimony. What a Witneſs ſays, mz) 
| in the Underſtanding of one Man prove 
| one Thing, but in the Apprehenſion 0 
another clearly the contrary. 

If a Judge having heard the Evidence 
iven in Court (for he knows no other) 
Fould tell the Jury, upon this Evidence, 
that the Law is for the Plaintiff, or 's 
the 
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the Defendant, and they are under Pain of 
Fine and [mpriſonment to find according]y ; 
if the Jury ought in Duty ſo to do, Trial 
by Jury would be but a troubleſome Ie- 
lay, of great Charge, and no Ule in de- 
rermining right and wrong, and had better 
be aboliſhed than continued : For it the 
Judge, from the Evidence, ſhall _ his 
own Judginent firſt refolve what the Fatt 
js, and fo knowing the Fat, ſhall then re- 
ſolve what the Law is, and order the Jury, 
under a Penalty, to find accordingly, it 
can be of no Uſe to continue "Trials by 
uries. 

Without a FaQ agreed, it is impoſſible 
& for the Judge to know the Law relating to 
that Fact, or dire& concerning it. 

The Judge can never dire& what the 
Law is in ary Matter controverted, with- 
out firſt knowing the Fatt. 

The Judge, merely as Judge, cannot 
Trop know the Fatt otherwiſe than 
rom ho Evidence, which the Jury have; 
but he can never know what Evidence the 
Jury have, and conſequently cannot know 
the Matter of Fa&, nor puniſh the Jury 
for going againſt their Evidence; for hg 
cannot know what their Evidence was. 

If the Jury were to have no other E- 
vidence of the Fa& than what is delivered 
in Court, the Judge would know their E- 
vidence, and might know the Fa equally 
as well as they, and ſo dire what the 


pa Lot: 


Law is; but even then the Judge and 


Jury might honeſtly differ in the Reſult 
from the Evidence, as well as two Judges 
may, Which often happens. 

K 4. The 
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The Jury being returned of the Cour. 
try or Neighbourhood, where the Caulc (* 
Attion aroſe, the Law ſuppoles them :; 
have ſufficient Knowledge to try the M.:icr 
in Iſſue. | 

They may have Evidence from th:1: 
own perſonal Knowledge, by which t/-; 
may be aflured, and ſometimes are, th:; 
what is depoſed in Court is ablfolut,y 
falle ; to this the Judoe is a Stranger, |.- 
knows no more of the Fact than what |: 
heard in Court, and perhaps from talc 
Witneſſes, and conſequently knows n9- 
thing. 

The Jury may know the Witneſſes to |! 
ftigmatized and infamous, which may b: 
unknown to the Parties, and con{equcrntly 
to the Court. 

In many Caſes it is neceſſary for the In- 
formation, that they have a View of the 
Place in queſtion; to this Evidence th: 
Judge is a ſtranger. 

It the Jury follow the NireCion of the 
Judge, the Verdict may be reverſed bv 
Atraint, and they puniſhed for doing tl. 
which if they had not done, they hou! 
Have been fined and impriſoned by the 
Judge ; which is unreaſonable. 

It they do not follow the DireRion of 
the Judge, and are therefore fined and im- 
priſoned, yet they may be attainted, and 

| ſo doubly puniſhed by diſtin& Judicatures 
for the ſame offence; which the Common 
Law will not admit of. 

To what End is the Jury to be returned 
out of the Neighbourhood where thc 
Cauſe of Attion aroſe ? To what End mult 

Hundrecurs 
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Of Mi/#emeanors in Furcrs. 
Hundredors be of the Jury, whom the 


Law ſuppoſes to have nearer Knowledge 
of the Fact, than thoſe of the Neighbour- 
hood in general? To what are they chal- 
lenged fo ſcrupulouſly to the Array and 
Poll? To what End mult they have ſuch 
a certain Freehold, and be good and law- 
ful Men, and not of Afﬀinity to the Par- 
tics concerned? To what End mult they 
in many Caſes have the View for their 
better Information chiefly? 'To what End 
mult they undergo the heavy Puniſhment 
of villanous Judgment upon an Attaint, if 
after all this, they muit implicitly give a 
Verdict by the Diates and Authority of 
another Man, under Pain of Fine and Im- 
priſonment, when {worn to do it according 
to the beit of their own Knowledge ? . 

A Man can no more infer or conclude a 
Thing to be refolved by another Man's 
Underitanding or Reaſon, than he can 
ſee by another's Eye, or hear with an- 
other's Ear. 

If the Jury give a right Verdict, yet if 
they are not aſſured it is ſo from their own 
Underitahding, they are for{worn, at leaſt 
in Conſcience. 

[rt is abſurd to fine a Tury for finding a- 
gainit their Evidence, when the Judge 


knows but Part of it ; for the better and. 


g:cater Part of the Evidence may be wholly 

unknown to him. | 
The legal Verdict of the Jury to be re- 
corded in finding for the Plaintiff or Ne- 
fendantz what they anſwer, if asked 
Quetlions concerning fome particular FaCt, 
1s not of their Verdict effentially, neither 
K Ip | arc 
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_ Of Embracery and Ofences by 


are they bound. to agree in ſuch Particy- 
lars ; if they all agree to find their Ver- 
dict for the Plaintiff or Defendant, they 
may differ in their Motives, as well as 


| Judges may differ in their Reaſons for 


giving their Judgment for the Plaintiff or 
Defendant, which is common. 7c). 
22 Car. 2. C. B. Buſhels Caſe. Vanghnn 
135- 2 Zones 15. 1 Med. 119, 3 Keb, 


322. 


1-2 


Of Embracery, and Offences c6n- 


Embrace- 
TY. 


mitted by others, with Reguid 
to ZUrOrs. 


AX? Attempt whatſoever, to corrupt 
or influence a Jury, or any way to 
incline them to be more favourable to the 
one Side than the other, by Money, P:o-. 
miſſes, Letters, Treats, or Perſuafions, cx- 
cept only by the Strength of the Evidence, 
and the Arguments of Counſel in open 
Court, at the 'Trial of the Cauſe, is a pro- 
per AC of Embracery, whether the Ju- 
rors, on whom ſuch Attempt is made, give 
any Verdi& or not, or whether the Verdict 
given be true or falſe. 1 Hawk. P. C. c. 85. 
6.r. F.N.B. 171. B.C. 1 Tiſt. 369. 4. 
Afoor 815. pl. 1104. 21 Fl. 6. 20.84. 22 
H. 6. 5,b. 51 H.6.31i.a Bro. Decies 10, 
II, 13> 

The Law ſo far abhors all Corruption of 
this-Statute, that it prohibits every Thing 

hich has the leaſt Tendency to it, what 


ſpecious Pretcnce focycr it may be A 
with 5 


others, with Regard to Furors. 203 | 


with; and therefore it will not ſuffer a 
mere ſtranger ſv much as to labour a Juror 
to appear, and att according to his Con- 
ſcience. 3 Hawk. P. C. c. 85. $. 2. 13 
H. 4. 16. b. Moor 806. Cro. Eliz. 816. 
1 Inſt. 159. b. 369. 4. 

It has been ſaid, that generally the gi- 
ving Money to a Juror after the Verdi&, 
without any precedent ContraQt in Rela- 
tion to it, is an Offence ſavouring of the 
| Nature of Embracery. But it ſcems clear 

that the giving ſuch a reaſonable Recom- 
_ to Fain as is uſually allowed them 
or their Expences in travelling, &c. is no 
ways criminal. 1 Hawk. P. C G. 85. FC. 3. 
39 Af. 19. Bro. Decies 14. 

It has been adjudged that the bare 
oiving Moncy to another, to be diſtributed 
among Jurors, is an Offence of the Na- 
ture of Embracery, whether any of it be 
afterwards actually ſo diſtributed or not. 
1 Hack. ÞP. C. c.85. 6. 4. 

It is as criminal in a Juror, as in any 
other Perſon, to endeavour to prevail with 
his Companions to give a Verdi for one 
Side, by any Practices whatſoever, excepr 
only by the Arguments from the Evidence, 
which was produced, and Exhortations 
from the general Obligations of Con- 
ſcience to give a true Verdi; and there 
can be no Doubt but that all fraudulent 
Contrivances whatſoever to ſecure a Ver- 
dict, are high Offences of this Nature 3 
as where Perſons by indirect means procure 
themſelves or others, to be ſworn on a 
Lales, in order to ſerve one Side. 1 Hawk. 
PC. 6.85. $.4 27 £.4. 5. bd. 18 L. þ 

: 4.b, 
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4. b. Bro. Maintenance 52, 39. 1 Sand 
30T:-. 

Neither the Party himſelf, nor h'; 

Counſel, nor Attorney, nor any Perſvn 
whatſoever, can juſtify any indire& Prac- 
tices of influencing a Jury, either by v1 
ving or promiſing them Money, or mena- 
cing th-m, or inſtructing them in the 
Cauſe before-hand, &'c. 1 Haxek, Þ. (C. 
E309 44 444-16; $3.4: 4, 
6. '1t. 4.20. A#. 116; £6: A-5; 
i9 H. 6.31.6... 13 H. 4:17. 4.2 Biilt, 
25, Noy 102. 1 Joſt. 369. a. Moor $15. 
Pl. r104. | 

Any Perſon, who may juſtify any other 
Act of Maintenance, may ſafely labour 2 
Juror to appear and give a Verdict accor(- 
ing to his Conſcience ; but that no oth*r 
Perſon can juſtify intermeddling fo fr, 
and no one whatſyever can juſtify the Lo- 
bouring a Juror not to appear, 1 H:ith, 
P.C. c. 85.6.6. . Dyer 48. Þl. 19. 1 [:/. 
157. b. 569. 4. Moor B15. pl. 1tot. Ny 
102. Hob. 294. 

Offences of this Kind are reſtrained by 
the Common Law, and ſubje&t the Ot 
tender cither to an [ndictment or Action, 
they arc allo reſtrained by the ſeveral Stz- 
tutes of 5 E. 5. £10. 34 E. 3, c. $. and 55 
E. $612: F74e Hewh.. Þ\ C-635« 
F. $. to 22. -7rin. 19 E. 3..3; R. Rot: 
LT: | 

Striking a Praeſentatim frit j er juratam quod C11 
Juror. qyurata capta fit coram Domino Reve 4/14 
Feſlmonaſterium die lunae, &c. imer At 
cram de Tegh querentem es IWillicliat' 
IWirghwam defendentcim de placits Ir { 


i1#&% 1} 


27> £0 8 tie. tte ab oo ang. ft os 34 
Cs 7 £ Res 2 * Sa, © 962 V5 LEN Age O08; 


others, with Regard to Jurors. 


greſſionis quidam Richardns de Carlill & 
ali: tempore, quo juratores imqui{ttionts fu- 
erunt ad barram coram juſthiciarus ad 
verediftum ſunm dicendum, aiftis juratori- 
bus minas fecernnt & ipfos proſecutt fue- 
runt ad portam palati Domini Regis Weſlt- 
monaſlerii & biden tnſultum fecerunt & 
iplos vulzeraverunt & male trattaveriunt, 
&c, Er diftus Richard's in curiam Aaluc- 
tus dicit quod non eft culpabilis & ſtatim 
fatetur praemif}a & ſubmittit gracae Cu- 
riae, judicium reddituy quod manum ſuam 
dextram amittat £9 amputerur & comt- 
titur Turr: London, itbidem moraturus 
dum vixerit, ſed execitio pro amputatione 
manus reſpeetuatur qnorſy; &c. Simile 
qudicum, Paſch. 24 E.53. B. R. Rot. 56. 
$ R0-ADc-96-$; 3+ 

41 AJ. 25. A Man ſtruck a Juror at 
Weſtminſter, who paſſed againſt him, and 
was indicted and arraigned at the Suit of 
the King, and the Judgment was, that he 
ſhould go to the Tower of London, and 
there remain in Priſon all his Lite, and 
that his right Hand ſhould be cut off, and 
his land, &'c. {eifed into the Hands of the 
King, 2 Ro. Ab. 96. fl. 3. 

'The Court of King's Bench granted an 


Information again(t a Town Clerk, for 


publiſhing an Order of the Court againſt 
Jurors, who bad found a Perſon guilty of 
Manſlaughter only, upon an Indi&tment of 
Murder, by which Order the ſaid Jurors 
are declared to be juſtly ſuſpected of Bri- 
wy Hil, 10 Ann, Reginae verlus Wake- 
ltd. 
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What 
ought to 


in Evi- 
dence. 


Of Evidence. 


Ernidence. 


| 5g Treſpaſs for entering into the Plain- 


tif's Cloſe in Calvering, in a certain 


be given Place caled Calverficld, abutting on the 


ſouth Parr, in the Poſſeſſion of F. S. upon 
Nor guilty pleaded, and Ifſue joined there- 
on, the Plaintiff ought to prove his Abut- 
ment, and he ought to prove all the A- 
butment; for it is not ſufficient to prove 
the Mill to be of the ſouth Part, but he 
ought alſo to prove that this at ſome Time 
or other was in the Tenure of 7. S. 
Norwell verſus Sands, 2 Rol. Abr. 657, 

0; 3 

| On an IndiAtment, for that the Defen- 
dant, with others, at the Pariſh of FS. 
Giles tm the Fields, riotouſly aflembled 
and broke and entered a certain Chamber 
of one Sarah S. in the Manſion-Houſe of 
one Sarah James, and took and carried 
away thirty yards of Stuff: Upon Evi- 
dence it appeared to be the Manſiun-Houle 
of one David Fameſon, and not 7Yames. 
The Chief Juſtice held, that this did not 
maintain the Indiatment, like the above 
Caſe in Rol. for in the principal Caſe Part 
is local, Part not local; the Chaniber is 
local, the taking and carrying away is not 
local ; but then all is put together as one 
intire Fa, under one Neſcription, and you 
cannot divide them. The Queen againit 
Cranage, 1 Salk, 385, 


lo 
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| ſus Ralphſon, 1 Vent. 365, 366. Skin. 66. 


Of Evidence. 


In an Aftion upon the Caſe, for fraudu- 
lently ſelling a Horſe to the Plaintiff, as 
the. proper Horſe of the Defendant, when 
in Truth it was the Horſe of Sir F. L. 
becauſe the Plaintiff could not prove that 
the Defendant knew it not to be his own 
Horſe, (for the Declaration muſt be, that 
he did it fraudulently, or knowing it not 
to be his own Horſe) the Defendant having 
bought the Horſe in S$1277hfield, but not le- 
gally tolled, the Plaintiff was nonſuited, 
S$prigavell verſus Allen, Aleyn gr. 

In an AQtion upon the Caſe, for deliver- 
ing unmerchandizable Goods, knowing 


them to be naught, the Knowledge need 


not be proved in Evidence ;z and though 


it cannot be proved in Evidence, that the 


Party knew the Goods were unmerchan- 
dizable, yet the Plaintiff ſhall have a 
Verdict; and fo it has been ruled in a 
Nemurrer upon Evidence. Deniſon ver- 


In an Action upon the Caſe, for the 
Profits of an Office, granted to the Plain- 
tif by Patent, which recitcd a former Pa- 


| tent to A. and the Surrender of that Pa- 


tent : the Nefendant, who claimed under 


| a ſubſequent Patent, pleaded Not guilty. 


On the Trial, the Defendant infiſting thar . 


as the Plaintiff's Patent recited the Patent 
to A. the Plaintiff muſt prove the Sur- 
render of that Patent ; the Coart were of 
Opinion, that if the Defendant took Ad- 


vantage of the Reciral, he muſt admit all 


that was recited z but on the Defendant's 
producing the Patent to A. the Plaintiff 
was forced to prove the Surrender. Monn- 

my zagte 
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Of Evidence. 


tague verſus Preſton, 2 Vent, 150. Vi; 
Mead and Lenthal, 2 Rol. Abr. 698. 3. 


P. 2. Cro.Car. 587. 1 Jones 463. 


If a Will whereby Lands arc devi{.4 
be proved in the Spiritual Court by 
Witneſſes, yet the Probate of this Wil, 
nor the Witnefles who were ſworn to the 
Probate of it, are to be given in Evidence 
at the Common Law to prove the \\/| 
and the Deviſe of the Land, becauſe this 
Probate as to the Land, which is a Matter 
of Frechold, was coram non jutdice, though 
the Probate was good as to the perſon! 
Eſtate deviſed by the ſame Will. Ner::7 
verſus Brer, 2 Rcdl. Abr, 698. B. {l. 1. 
x Zones. 355. Cro. Car. 391, 395. 6:3; 
10. 

None can be admitted to give Evidence 
of what was done at a former Trial, with: 
out producing the Record of the former 
Trial. 2 Rol. Abyr. 679. fl. 3, 10. 68% 


Fl. 11. 12 Mod. 555. 


Tecitimony taken in a Court, which is nt 


a Court of Record, as the Spiritual Court, 


tho' it be in a Cauſc whereof they had Cog: 
nizance, and tho' the Partics be dead, #1... 
not be given in Evidence on an Action «t 
Law. 2 Rel. Abr..679. Þ.' 54. 3, $3.  Litt. 
Rep. 167. March 120. Þþl. 198. Fri, 
Rep. 84. pl. 103. 4b. 112. Clayt. 9 
Pl. 17. | 

But a Sentence in the Spiritual Court 
may be given in Evidence becauſe i: is 4 
Judicial At. 2 Rol. Ab. 679. pl. 6. Frecis, 
84. 


Depoſitions taken in a Suit he:wren 


other Pcrions, ſhall not be given in +" 
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Of Ervidence. 


dence againſt him, who does not claim 
under any of the ſaid Perſons, Hob. 112. 


fl 132. 


Depoſitions taken in a Cauſe where Te- 
nant for Life only, was Party, cannot be 


made Uſe of as Evidence avainit the Re- 


verſioner or Remainder-man. DNepofitions 
taken in a Suit, where Tenant in Tail was 
Party, cannot be made Ulſe of againit the 
Ive of Tenant in Tail, becauſe he comes 
in by a Title paramount per fJorman 40- 
11; and although Tenant in Tail has a 
Power over the Eitate, and may diſpoſe 


of it, yet if he in a Bond binds himſelt 


and his Heirs, the Ifluve in Tail is not 
bound ; but if 'Tenant in Fee is Party to a 
Suit, the Depoſitions taken in ſuch a 
Caule may be read apgaintt the Heir. 
2 Freem, Rep. 264. EE | 

In an Information exhibired for the 
King, by the Attorney General, if after 
Evidence has been piven, and the Jury 
1s ready to give their Verdi, the Attor- 
ney General will not procced, but have 
a Juror withdrawn, and {o no Verdict is 
given, On a new Information, none of 
the firſt Jury ſhall be admitted to give E- 
vidence that the firit Jury was agreed to 


give a Verdict againit the King ; becauſe 


as it ought not to be diſcovered againſt 
the King in the firſt Information, by the 
ſame Reaſon it ought not to be diſcovered 
apainlt him in this new Information ; for 
it it ſhould be, no Benefit would accrue 
to the King by his Prerogative to with- 
draw a Juror before Verdict. Roberts ver- 
ſus 
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On the 
General 
Iſſue, 


Of Evidence. 


ſus Harcourt, 2 Rol. Ab. 679. Þl. 10. I 
tb:4. 680. pl. 11. 3 
If a Treſpaſs be done on the four:\ 
AMay, and the Flaintift alledges it 1 
done on the fifth of May, or on the #* 
of May, when no Treſpaſs was done ; 1 
if upon Evidence it falls out that the "I: ? 
aſs was done before the Aftion brougy ? 
it is ſuficient. 19 H. 6, 479. 5 E 4 
'21 E. 4.66, 1 Iſt. 283.4. : 
If the Point of an Iflue be a bare !{Þ 
greement, or a ſimple Contra&t, with 
any complex Matter, and the Evider 
proves it to be a ſpecial Agreement, Þ 
will be good. Heath's Max. 85. Plona\f 
In an AQtion for Words aliedged to ff 
ſpoken in the Preſence of A. 2. and othinf 
it is ſufficient to prove that they we 
ſpoken in the Preſence of others or. 
rials per Pais 180. (390.) 
In an Action brought by a Man on 
Promiſe alledged to be made to himlc!; 
if Evidence be given that it was made t 
his Wife, and that he agreed to it, it is fu 
ficient. Brown's Anal. 17. | 
In an Action on the Caſe, founded up 
an Injury done by the Defendant, to tht 
Plaintiff's Namage, every Thing that ſhewi 
that the Defendant aid what he might 
lawfully do, may be given in Evidence 
Not guilty pleaded; for that proves that 
he had done no Injury. Per Holt C.}. 
Compns Rep. 274. oth 
So upon Non Afſumffit, Non Dimiſit, 
or Non Detinet being in Iflue, ever) 
Thing may be given in Evidence, which 


diſaffirms the Contra, for that goes to hor 
| 


Of Evidence. 


it of the Action; fince if there be no 
pntract to be performed at the Com- 
MWMcrncement of the Acttion, there could be 
KM Treſpaſs for Non-pertormance of it; 
Wd therefore a Releaſe goes to the Giit 
SZ this Action, for it ſhews there was no 
 Wontract at the 'I ime the Aﬀtion was com- 
Wenced ; for as in Trover he muſt have 
WJ Right to the Thing, ſo in 4/umpſir he 
"Hut have a Right to the Thing declared 

Wn; therefore every Thing that ſhews the 
Wontract to be void, as Nonage, or more 
1 oney lent at Play than the Statute allows 
Tf, may be given in Evidence on the Ge- 
Mcral Iflue ; for on a void Contrat the 
Plaintiff has no Right to any ; therefors 
Wis and the like goes to the Giſt of the 
EA tion. Note, That the Giſt of the Ac- 

Wion is the Fraud and Delufion that the 
EWDcfendant hath offered the Plaintiff, in 
Wot performing the Promiſe he had made, 
nd by relying on which the Plaintiff 1s 
hurt ; therefore whar goes to ſhew that 
WSthcre was no Contract, or a void Contraq, 
Wor that it was performed, or paid, or re- 
ESlcaſed, or thet there was no Conſideration, 
Eg and diſcharged, pues to the Giſt of the 


By fion or Fraud to the Plaintiff at the Time 
a3, of the Action brought, nor could he rely 
By on that which had no Being ; and therefore 
By theſe Matters need not be pleaded, but may 
& be given in Evidence on the General lTue, 
= Gb. Hiſt. of C. B. 55, 54. 1 Salk. 280. 

= In Debt againſt Executors, who plead 
8 Reins entre mains to be adminiltred, Il 
& fue being joined thereon, they may give 


IN 


Aion; becauſe there could be no Delu- 
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m Evidence, that the Teſtator gave a C: 
ot Gold in pledge for 20 /. And the Fx. 
ecutors with their own Goods redocm:! 
the Pledge 3 by which the Pledge is thi; 
own Goods, and not tne Goods of t:; 
Teftator ; for this Evidence 1s not cr. 
rrary to the Iflue, inasmuch as the{ 
Goods are not to be adminiſftred, thuun 
they were the Goods of the 'Teltator : th: 
Plea being that they had nothing to :«. 
minilter. zo MH. 7. 2 þ. 44 5.21 E.4 
22. 2 Ro. Ab. 684. Þ. 7. Kel. 58. 
PL. 2. 64> #: he 2; LyEY $8 P15, 
Plorwed. 186, 2 Rol. Abr. 676. p.16. On 
Plene Adminiftravit pleaded, an Fxccu 
ror may. give in Evidence that the Teſs 
ror was indebted to him in ſuch a Sun 
of Money, and that he retained {o much 
of the Teſtator's Goods to pay himſle!#; 
for the Law changes the Property of { 
much of the Goods, ſo that they arc ns: 
the goods of the Teſtator, 20 2. 7. 2.1. 
4, 5- This being tome Matter of Las, 
may be pleaded ſpecially, and not ]eit t 
a Jury. Hob. 129. But upon Pleye 1+ 
11miftravit | wg the Executor cann: 
ire in Evidence a Recovery had againit 

im by another; but he ought to plcad 
the Recovery, and fay further, that cx 
cept for ſo much recovered, he has fu!y 
adminiſtred; for there though there. be 2 
Recovery, yet the Goods are the Goods 
of the 'Teſtator to be adminiſtred. 294 
J- 5. 2 Rol. Abr. 684. Þpl. 9. 

Upon Plene Adminiſtravit pleaded, an 


Executor may give in Evidence Payment 


of Debis on Judgments, of his own p!? 


per 
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Br Goods, and Retainer of ſo much of bo! 
BShc Teſtator's in Licu of it; for this al- | 
Wcrs the Property. 21 Z. 4.21. zo H.y. 5. 

= Iſt. :83.4. S!yle 3758. 


Z When a Man cannot have Advantage of 'Þ 
the ſpecial Matter, by way of pleading, * 
Þc ſhall in the Evidence; the Rule of Law [1 


5s, that a Man cannot juſlify the Killing 
For Neath of another; and therefore in that is 
Caſe he ſhall be received to give the ſpe- ll 
cial Matter in Evidence, as that it was ſ@  - | 
Befendendo, or in Defence of his Houſe, 
Zor in the Night, againſt Thieves or Rob- 
bers. 1 Loft, 233. a. 
= The King's Letter under his Sign Ma- 
Wnual, certifying a Promiſe made in his pre- 


% 
s 


W'ence, was received as Evidence in the 

Chancery. Abygge verſus Clifion, Hob. 213. 

= It was ſaid by the Court, upon the It ſhall be 

E giving Evidence, that generally it ſhall be intepded 

EZ :ntended that a Need was executed on that that a 

= Day on which it bears ate, until the Deed buy 

@ contrary be proved by Witneſſes, or by args | 
E other Circumſtances urged toy the Jury. 
Þ 


| - it bears . 
8 ich. 1656. B. $. Mcrs and Fentris, M.S. Ds ms 


by S!Jle 14. 4. leſs the L 
S contrary 9 
= An antient Poſſeſſion going along with be proved. 
= the Party and his Anceitors, and concur- _ . 1. 
& ring with the Teitimony of ancient Wit- irons "- 
= ncfles, is a ſtrong Badge of a good Title 2.5” il 


by in the Party. Mich. 1656. B. S. Cooke and LE. | 
"King, AS; £$ Style 4. þ | | 
= It a Decd be burnt, &c. the Judge in Y 
c tuch Caſe of extremity may admit Evi- | 
1 vidence of a Deed, as A Copy, £c. 10 | 
by Rep. 92. ; 
; F 


Demurrer 
to Evi- 
dence, 


| Of Evidence. 
A Copy of a Record ſhall be admitted 


to be given in Evidence, being teſtified to 
be a true Copy. 10 Rep. 92. 

A Man outlawed upon an IndiCtment of 
Manſlaughter in M:44leſex, pleaded to rec- 
verſc it, that he was beyond Sea, v2. at 
the Town of Utrecht, and offered in E- 
vidence a Certificate under the Seal of 
that Town, that he was there at the 
Time the Outlawry was pronounced; the 
Court faid, that it would not be admitted 
as Evidence, without ſome be {worn to 
the Truth of it, and to interpret it ; but 
one {wearing he knew him there a«!] the 
Time, the ; a found for him; and he 
was immediately arraigned upon the In- 
dictment. PBurgeſſe's Caſe, Cro. Cr. 
365. | 
If the Plaintiff gives in Evidence any Re- 
cord or Sentence of the Spiritual Court, or 
Matter in Writing, and the Defendant de- 
murs thereupon, the Plaintiff mult join or 
waive the Evidence ; becauſe the Deten- 
dant ſhall not be compelled to leave 4 
Matter of Law to lay Judges (7. e, a Jury); 
and there. can be no Variance of a Mat- 
ter in Writing. Bur if either Party ofters 
to demur, upon Evidence given by a Wit- 
neſs, the other Party need not join unleſs 
he pleaſes; for the Credit of the Teſti 
mony is to be examined by the Jury, nd 
ſuch Evidence is incertain, and may 
enforced more or leſs. In the Kings 
Caſe, the Party can't demur upon Evi. 
dence by Record, or Writing given for the 
King, unleſs the King's Counſel aflent ; 


but the Court will direct the Jury to 93 
rig 
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| the Matter ſpecially. Middleton verſus Pa- 
ker, Cro. Eliz. 751. 5 Rep. 104. Dyer 53. 
A Demurrer being joined upon Evi- 
dence, and thereupon the Jury diſcharged, 
| afterwards the Judgment of the Court be- 
| ing for the Plaintiff, Damages were aſ- 
| {efſed, and final Judgment was given. On a 
E Writ of Error brought, it was infiſted, that 
| the Jurors who came to try the Iflue, 
ought to have found Damages conditiona]- 
| 1y, or that in Car pg. ome ſhould be 
given for the Plaintiff 3 but the Court was 
of _—_ that the Damages might be 
aſſeſſed, either by the Jury conditionally, 
or on a Writ of Inquiry of Damages, after 
the Demurrer determined. Darroſe ver- 
ſus Newwborr, Cro. Car. 143. 


Ilitneſſes. 


© [agree a Man may be challenged Who may 
to be of a Jury, that cannot be be a Wit- 
challenged to be a Witneſs; (for if a Ju- neſs. 
ror be challenged, his Room may eaſily bi. 
be ſupplied by others, but 2 Witneſs's can- { 
not); and therefore, though the Witneſs "'y 
be of the neareſt Alliance, or Kindred, or "| 
of Counſel, or Tenant, or Servant to cither 4 
Party, (or any other Exception that makes 4] 
'm not infamous, or to want Under- | 
ſtanding or Diſcretion, or a Party in In- 1 
tereſt) rhough it be proved true, ſhall nor = 
exclude the Witneſs to be ſworn but he ſhall "7M 
be ſworn, and his Credit upon the Excep- "x 
tons taken againit him left to thoſe oo | 4 
the | 
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Wife a- 
gainſt the 
Husband, 
or Hus- 
band a- 
gainlt the 
Wife. 
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the Tury, who are Tricrs of the Fad, 
1 Diſt. 6. b. 
It has been ſaid, thet a Wife cannot + 
produced either againt or for her Hus 
band, quia ſunt dauae animae in una (arie, 
and it might be a Cauſe of implacah/: 
Diſcord and Niflention between the Hus- 
band and the Wife, and a Means of gre 
Inconveniency, 1 To/t. 6. b, and Pcriury, 
2 Rol. Abr. 586. H. p.4. It was reſolved 
that in Caſe of a common Perſon between 
Party and Party, the Wife cannot be 1 
Witneſs againit her Husband 3 but br. 
tween the King and the Party upon n 
Indictment ſhe may, although it concerns 
the Wiſe herſelf. Lord Audley's Caſe, Hi, 
115, 116, But this Caſe has been denicd; 
and it was held, that the Wite is to be 2 
Witneſs againit the Husband, and th: 
Husband againit the Wife, in no Calc bu 
Treaſon. Griggs Caſe, T. Raym. 1. id 
mitted by Hale C. J. in the Calc of 2 
Wite de Fure. Brown's Caſe, 1 Vent. 244 
But in his ZH. PP. C. 301. he ſays, that 1 
Feme covert is not a Jawful Witnels againit 
ber Husband in Treaſon; yet in Lu 
Caſtlehaven's Caſe, upon an Indictment tur 
2a Rape upon his Lady by another, by he: 
Husband's preſent Force, ſhe was reccivecd 
as a Witneſs, by the Advice of the Judge 
who afſlifted at that Trial, and upon. het 
Evidence he was convicted and executed. 
Vide 12 Mod. The King againit T'« 
Warden of the Fleet, where Hult C. |. 
ſays, becauſe it was a Rape upon her 
Perſon, ſhe was received to give Evidence 


againſt her Husband, 'The Wite's Oo 


- HFhy=w +» 


Rd 


wo Bs *% cu. 
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of the Peac2 againſt her Husband, as 


Z. 1. Hob. 213. fl. 271. "Lab veiſus Lea, 


he hath been made Privy, as of Cuunſel or 
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ail be ſufficient for her to have Security 


daily Experience "ſhews. 
If a Man be indicted of High Treaſon The King. 

or Felony, the King cannot by his Great 

Seal, or by Word "of Mouth, give Evi- 

dence that he is guilty; for then he ſhould 

give Evidence in his own Cauſe. 2 11. If, 

P C::232---45 Ne VF. Sr. Glortc. c. 8. 


| 
Aliency verius Cifios.. 2 Rol. Abr. 686. A 


4 


Gceab. I 99. pl. Ne. 

It an Attion be brought avcinft two, and A Party. 
at the Aſfizes the Plaintiff” pryceds only 
againit one of them, the other may be 

2 Winncſs in the Cauſe. Gudb. 218. 

It an Action of Battery by original be 
brought againſt two, or more, and one comes 
in upon the Exigent, there may be a new 
Originil brought againſt the others, with a 
Sim l cum, and they, whoare waived, m may 
le Witnefles in the Caute ; but they, who 
are declared againſt with a Siazul C11, Can- 
not. Per Rolls, Style 404. If an Action | 
of Treſpaſs be brought aguinit ove with a 
$1111 erm of others, and nothing i 's proved 
acainlt the others, they may be examin- 
ed as Witneſſes in the Cayſe. Style 401. "Y 

A Counſellor or Attorney, though he Attorney " 
may be a Witneſs and examined to > ſume orCountel. |þ | 
Purpoſe, yer not in ſuch Matters whereof 


Atrorney in the Cauſe, or which" may diſ- 
cloſe the Secrets of his Client's Caule, 
91y1e 449. 

It ſeems an unconteſted Rules In: all--- W 
Cales whatfocver, that it is & good Exccp- pf! 


I, Lion 
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tion againſt a Witneſs, thar he is either to 
be a Gainer or Loſer by the Event of the 
Cauſe, whether ſuch Advantage be direct 
and immediate, or conſequential only. 
2 Hack. P. C. 433. C. 46. 6. 24. 

Bail, He, who is Bail for the Defendant, can- 
not be a Witneſs for him, without Conſent. 
2 Hawk. Þ. C. 433. C. 46. 6. 24. Calchan 
verſus Sparman, Finch Rep. 247. 

Per Holt C.J. Where a Man makes 
himſelf a Party in Intereſt, after the 
Plaintiff or Defendant has an Intereſt in 
his Teſtimony, he ſhall not by this de- 
prive the Plaintiff or Defendant of the 
Benefit of his Teſtimony. Skrn. 586. 

One who If a Man be a Witneſs of a Wager, and 

lays a Wa- afterwards bets, this ſhall be no Reaſon 

ger about to except again{t his ng {worn to prove 
the Cauſe. the Wager. Barlow verſus Vowel, Skin, 
586. 

It being objeRed againſt one, who was 
produced as a Witneſs, that he had Jaid a 
Wager about the Merits of the Cauſe; it 

was faid that a Witneſs cannot by any 
A&.of his own, deprive the Party of his 
Evidence, but it influences his Teſtimony 
very much ; whereupon he was examined 
upon a Yorre dire, and denied that he got 
or loſt, and then he was examined upon 
the principal Matter, Comb. 349. Yr 
Gould J. Laying a Wager is no Hindrance 
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to his being a Witneſs, for the Party has 


an Intereſt in his Teſtimony, which he 

cannot deprive him of. George verſus 

Pierce, 7 Mecd.'31. | 
Where a Man is intereſted in the Con- 


ſequence of that which he {wears tor, 


Ng 
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if it be fo that the doing the AR which 

he is by his Evidence to invalidate or ſet, 

was a Means to obtain his Liberty, or an 
\ Exemption from corporal Puniſhment, he 
'. ſhall be a Witneſs; (as in the Caſe of Du- 
' refs, though it be to ſet afide his own 
' Bond) yet it being given to obtain his Li- 
| berty, he ſhall be a Witneſs. Alſo where 
the Nature of the Thing admits of no other 
: Evidence; as if a Woman give a Note or 
Bond to a Man to pro-urc her the Love 
of 7. S. by ſome Spell or Charm, in an 
Inditment for the Cheat, though it tends 
to avoid the Note, yet ſhe ſhall be a Wit- 
neſs. Per Holt C.J. Regina verſus Sexe! 
al' Beans, » Mod. 119. | | 

In an Information upon the Statute of Criminal 
Uſury the Party to the ufurious Contre Suits, 
ſhall not be admitted to be a Witnels a- 
gainſt the Uſurer, for then in Effe&t he 
ſhould be a Witneſs in his own proper 
Cauſe, and ſhall avoid his own Bonds and 
Afurances, and diſcharge himſelf of the ' 
Money he had borrowed ; and though 
commonly he raiſes an Informer, yet in 
Truth he himſelf is the Party. rm. F 
$ Jac. Smith's Caſe, 2 Ro. Abr. 685. þ. 2. 41 
1 Iiſt. 6. b. 12 Co. 68. 2 Show. 499. p 
Hard. 332. Lord Raym. 396. b. After 
the Money paid, the Borrower may be a 
Witneſs; per Z=riſden J. 7. Raym. 191. 
2 H. H. P.C. 280. 2 Hawk. Þ. C. 433. 
Cc. 46. 0. 24. The Party allowed to be a AH 
Witneſs Je bene efſe, by Holt C. J. Far. if 
119, | 
If three ſeveral Men depoſe in Chan- i 
= cery that 7. $, made an Award, and upon 1 
S L 3. this 
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this the Party grieved biings three ſever il 
A&ttions againſt them on the Statute 5 } /:2. 
c. 9. of Perjury, every one of them ſhall 
be a competent Witneſs for the other in 
the ſeveral Actions. Paſth. 40 Filiz 7. 
Gunſtone verſus Donnes, 2 Rel. Abr. 6%. 


2.3. 2 HM. H.P.C. 280. 


If 7. B. and C. are ſeverally indicted 
for Perjury, in proving a Bond, and /. 
traverſes the Indictment, B. and C. thouoh 
indicted for the ſame Offence, yet not be: 
ing convicted, may be Witnefles for 7. to 
prove the Execution of the Bond, 's('"; 
19 Car. 1 B. R. Bilmore, Grey and lier 
bii's Cale, 2 H. H. P. C. 280. 

A. was inditted on the Statute of 5 F!::. 
c. 9. for Perjury in Evidence given on an 
Action brought by #. againſt C. and 'in 
which a Veraict paſſed againſt C. upon this 
Evidence, It was held that C. wi pro: 
ſecuted the Indictment, could nut be a 
Witneſs to prove 4. guilty of the Perjury, 
becauſe, being a Party grieved, he is, by 
the Statute, to recover by Acthon 25 /. 
and the Inditment is ad grave 4111/1 
praeditt C. Abich. 1650. B.S. Bacon's Cale, 
2 Kol. Abr. 685. Þ. 4... Hard. $32: 4.5 
Raym.- 396: 2 Hawk. Þ. C43 3.0.46. 
$. 24. 2H. H.Þ. £281; 2 Show. 451- 

An lnformation was exhibited in ine 
the Name of the Maſter of the Offer, 
avainſt the Defendants, for procuring 012 
D. charged in Marſhalſea for 2000 !. at 
the Suit of one Linch, to be dilcharcel 

without ſpecial Bail, under Pretence ad 
tzigned Search, rhat there had been "0 


Pcolecution againſt him for three bas 
Rs n 
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On the Trial Linch was edmitted to be 
a Wi:neſs, though the Information cor;- 
cluded ad grave damniim fracditt' Linch; 


tuch Concluſion being only Matter ot 


(Courſe, and he neither a Gaincr nor a 
Lofer by- ir... Hl. 16195: Car. 2. 3B; R, 
Ye King againit Poney. 1 Sid. 237. 
[-Keb; 910; 855; 845; 

On an Indictment for an Afſinlrt and 
Battery on #. BY. he may be received as 
a Witneſs to prove the Netendant Guilty, 
becauſe it 3s not at the Suit of 4, #, bur 
of {he King and A. B. can reap no Bene- 
fir by the Conviction, for it ſhall nor be 
Evidence in an Action brought for the ſame 
Ailault and Battery. 2 Ro. Ab. 685. þ. 5. 
Hard. 731. #17. '= H. H. Þ.C. 280. And 
oenerally, any uther Perfon to whoſe Na- 
mage a criminal Information concludes, is 
a good Witneſs to prove ſuch Batrery or 
other Miſdemeanor, notwithſtanding rhe 


. 2 TA . 
Objection that he may have an Action. 


2 Hawk. P. C. 433. c. 46. 0. 24: 


Hzlt C.J. taid, he was not latisfied that 
a Perſon intereſted could be a Wirneſs in 
any Cafe, though it be a criminal Matter. 
Rex verſus Dean, Coinb. $60. 

The Court ſeemed to think that the 
Informer himſclif cannot be a Witneſs, 
though it was objected that this would 
render Convictions impoſhivle, unleſs Per- 


ſons had Witneſſes wich them ; for he is 


only nominal, and any Body's Name- may 


be made Uſe of. Regina verſus Bradley, 
10 Med. 156. 


It it be ove that a Reward was pro- 
miſcd to a Perſon for giving his Teſtimony, 
"Þ befure 
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before he gives it, it takes off his Teſti 
mony. 2 41. H. P.C. 280. 

And Lord Hale ſays, that for his own 
Part he always thought, that if a Perſon 
have a Promiſe of a Pardon, if he give 
Evrdence agzin{t one of his Confederates, 
it invalidates his Teſtimony, 1if proved 
upon him. 2 Z. H. P.C. 280. 

If a Tenant rubs his Lord, or if a Lef- - 
ſec for Life robs him who has the Rever- 
fion, or if one refiant within a Franchiſe 
robs the Lord of the Franchiſe, who 1s 
intitled to the Goods of Felons, theſe may 
be Witneſſes upon an Indictment or Trial 
of the Felon, notwithſtanding the con(e- 
HA Advantage that accrues to ths 

itneſs by the Attainder or Conviction of 
the Party, but the Credibility of their 
Teſtimony is to be left to the ' 5g 2 1, 
H. P. C. 281. | 

But if 4. has a Promiſe or Grant of 
the Goods of B. arreſted for Felony, in 
caſe he be convicted, Lord Hale ſays, he 
ſhould never allow A. to be a Witneſs to 
convit B. for he by his own AR atter the 
Felony committed acquires the Interelt, 
and ſo afts and ſwears tor his own Advan- 


I 


tage. 2 Z. H. PC. 281. 


On an Information for Forgery of a 
Deed, purporting to be a Revocation of a 
Will, it was held, that no Legatee or other 
Perſon, who was or might be a Loſer by 
the_Deed, or who might receive any Bc- 
nefit or Advantage by the Verdict's being 
found for the King, could be a Witnels. 
Hats's Cale, Hard. 331. mes vide 12 Mo/. 
349. Che Kivg againit T he Warden pA rhe 

HIYO 
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Fleet, and Lord Raym. 369. Rex verſus 
Il/hiting. 

A. B. having agreed to give her Son- 
in-law 5 /. but he by ſome "Trick obrain- 
ing her Hand to a Note for 1co!l. was 
indicted for the Cheat; and upon the 
'Trial a Queſtion was, whether A. Z. 
might be a Witneſs; Ho!r C. J. ſhe being 
in lome Meaſure concerned in the Conle- 
quence of this Suit, it being ſome Means 
to diſcharge her of the 100. ſhe ſhall 
not be admitted to give Evidence ; for 
though the Verdi& in this Information 
cannot be given in Evidence on a Trial 
upon the Note, yet doubtleſs they will 


mention it as a Motive to influence the. 


Jury, which cannot well be preventec, 
though in Law it be no Evidence. Rex 
verſus Whiting, 1 L. Raym. 396. 1 Salk. 
263, Hawk. Þ. C:. 433. c.46. 6. 24. 

An AGtion upon an Apreement in Wri- 
ting was. brought in the Common Pleas, 
whereupon a Verdi& was found for the 
Plaintiff, and 1001, Damages given; an 
Information being afterwards exhibited 
for forging the Writing, the Defendant 
in the Aftion was not allowed to be 
 « Vitneſs to prove the Plaintiff in that 
Adtion guilty of the Forgery. Cited in 
the Caſe of The King againſt T he War- 
den of the Fleet, 12 Mod. 239. 


In ſome criminal Caſes, intereſted Per- | 
ſons are allowed as Witneſſes; as where the 


owner proſecutes an Inditment of Felony 
for ſtolen Goods, he is concerned in In- 
tereſt ; for he will be intitled ro Reſti- 
tution, and yet his Evidence admitted. 

L 4 Con- 


| 
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Conſtant Experience, and the very 34 
tire of 21 HH. 8. Cc. 11. that gives Retiliy- 
rion of Goods to the Party profecutiic :: 
Inditment of Felony, makes it cv: 
that he may be, and indeed ought to b' 
the Witneſs to convit the Felon, thou); 
thereupon he 1s to have Reſtitution of the 
Goods ſtoler. 2 H. H. P.C. :%r. 

So in removing an Inditment by C--. 
110raY1 into the King's Bench, though the 
Proſecutor in that Caſe, if the DeferGin: 
be convicted, ts by the Sratute intiiled to 
h:, Conts, yet he is allowed as a W:'tne's: 
50 where though a Man will, in Cale of 
Conviction, be intitled to 40 /. yet his F- 
vidence ſhall be received. And Parker 
C. J. ſaid, that as to the Caſes where 47 /. 
Reward, &c. they admit of this Anſwer, 
that the Intention of thoſe As would be 
quite defeated, if the Reward was to take 
off the Evidence. The fame Anſwer may 
ſerve to the Caſes put upon an Indictment 
of Felony for ſtolen Goods, and where 
the Inditment is removed by Certiorar!, 
Ec. for none in the firſt Caſe, but the 
Owner can prove the Property of the 
Goods; and in the ſecond, if the giving 
Coſts ſhould take off the Evidence of the 
Proſecutor, that At of Parliament «e- 
ſigned to diſcountenance the Removal of 


Suits by Cerirorari, would give the great- 


eſt Encouragement to them that is putli- 
ble. Regina verſus Mrnſcor, 10 Mead. 193: 
In an Attion againſt an Hundred, upon 


Statate of the Statute of Hue and Cry (13 F. 1. S. 2. 
Hue and ©: 2.) any Perſon inhabiting within the 


Cry, 


Hundred, ſha)}i be admitted a Witneſs " 
the 


Of Iitneſſ-s. 
the Hundred. Srar. 8 Geo. 2. C. 16. C.15. 
2 Ro. Ab. 685. Þ.6, 7. Style 233. 2 $14.2. 
2 Show. 47. 

A Carrier brought an Action againſt the 
Hundred of Hertford, ON a Robbery COm- 
mitted upon his Servant in his Abtence ; 
and the Queſtion was, whether the Maſter 
being Plaintiff in the Action might be 
a Witneſs, to prove that before the Ser- 
vant went on his Journey, in which he 


was robbed, he the Plaintiff delivered to. 


his Servant the Money of which his Ser- 
vant {wore he was robbed; becaule it 
might be proved by {ſome other, and no 
Perſon is to be a Witnels in his own Caule, 
but for Neceſlity; as if he himſelt had 


been robbed, though he be Plaintiff, he 


may be a good Witneſs to prove the Rob- 
bery, and of what Sum or 'Things; and 
allo to prove that he gave Notice to the 
next Vill, and levied Hue and Cry, be- 
caule it is of Neceſſity, for want of other 
Proof, But Proof that he delivered the 
Money to his Servant before the Robbery, 
and before he went his Journey, may be 
made by any other as well as by him ; tho? 
it was objected, thar it was not ſafe or uſual 
| for a Man to call Witnefles when he de- 
| livers Money to carry in a Journey, for 
| the Danger of Diſcovery. And for this 
Reaſon againſt the Opinion of Rell, the 
Plaintiff was received as a Witneſs. - Mich, 
1650. Benet verſus Le Hundred de Hert- 
Jord, 2 Rel. Abr 685. pþ. 7. Per Par- 
ker C.J. The allowing the Teſtimony of 
the Party rubbed in an Action upon tbe 
J.atute of Hue and Cry is founded on 


L S--- | the 
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the Neceſſity of the Caſe, and that only, 
The Queen againſt Muſcot, 10 Mea, 
193. 
'I'ho' upon a Trial one who is a Lepatce 
by a Will, may not be admitted a Witneſs to 
prove that Will, in RefpeQ to the Intere(t 
which he claims by the Will ; yet he may 
be examined as a Witneſs to prove 4 
Need or other Thing, which hath no Re- 
lation to the Will 3 per Roll C.J. 3 Sy, 
$70. 

A Queſtion was in Chancery, whether 
a Legatee could be a Witneſs againſt a 
Will? Er per Curiam, The Reaſon why 
a L.egatee is not a Witneſs for the Will, 
is, becauſe he is preſumed to be partial 


in ſwearing for his own Intereſt : But the 


Legatee, when he ſwears againſt the Will, 
fwears againit his Intereſt, and ſo is the 


ftrongeſt Witneſs. Oxenden verſus Penrice, 


2 Salk. 691. 
An AQtion upon the Caſe was brought 
againſt an Exccutor upon'hjs own Promilz, 


for burying the Teſtator : Upon Non A/: 


ſumpſit pleaded, and Ile thereon, at the 


Trial, they called a Legatee to prove the 
Promiſe; but he was rejected, as being 


intereſted jn the Cauſe ; for ſhould Judg-_ 


ment be given upon his Evidence againſt 
the Executor, it being a Charge againſt 
him in his own Right, he muſt anſwer it 
of his own proper Goods, and ſo the Af- 
ſets remain untouched, and remain to {a- 
tity his Legacy; whereas it Judgment 


ould be for the Executor, another /Ac- 


tion might be brought acainit kim in the 
Right of the Teltator, whereby the oy 
ets 
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ſets might be affeted. Ach. r2 Geo. 2. 


* :t Sittings B. R. Haſledene verius Treſt- 


658 
"$4 
384 


ES 


combe. 
In an Aftion upon the Caſe againſt a 


* Sheriff for a falſe Return of Non eft in- 
' wentus, to a Capias ad Sarrsfaciendum 
' the Bailiff is no legal Witneſs to prove 


that he endeavoured to arreſt the Party, 
but could not ; becauſe he is intereſted in 
the Cauſe, having given Security for his 


\ due executing Proceſs, and by Conſequence 
* could not be a Witneſs in his own Cauſe. 
| Porecl verſus Hord, 2 L. Raym. 1412. 


In an Action for Stockings fold, the De- 


, fendant pleaded that it was not he that 


bought them, but his Son, who ſent them 
to France in way of 'I'rade, and to prove 


this, he would have called his Son. 


* Parker C. J. He cannot be a Witneſs, 
| becauſe here is an Advantage made by 


way of Trade, and to whom this Ad- 
vantage ſhall accrue, depends intirely 
upon this Contraft, and now one comes 


to ſwear that he made the Contrat him- 


telf. Reeves verſus Symonds, io Med. 
291. Wb | 
In an Aion upon the Caſe for ma- 
naging the Nefendamt's Ship fo negligent- 
ly, that it ran over a Barge the Plaintiff 
was poſſeſſed of, laden with diverſe Goods 
and Merchandizes ; the Pilot was not ad- 
mitted to be a Witnefs, becauſe if faulty in 
ſteering, he was anſwerable to the Maſter. 
Martin verſus Hendrickſon, 1 Salk. 287. 
On an A&tion for trying the Boundaries 
of T.ands lying in two Pariſhes; the Par- 
'0n of one of the Pariſhes was not ad- 
minted 
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mitted to be a Witneſs, becauſe his Te: 
ftimony might be a Means of enlargii9 
his own Pariſh, and conſequently the 
'Virhes. But one who about ſeven Years 
before had taken the Profits, under the 
Title of one of the Partics, was received 
as a Witneſs ; becauſe now he might plead 
the Statute of Limitations, I/harton ver- 
ſus Robinſon, 5 Med. 63. 

It 2. advances Money to carry on 4 
C:ule, and has a Security depoſited in 
his Hand, Part of which is the Thin 
in Demand, though the Reſidue of thc 
Security, excluſive of this, is a ſufficient 
Security for the Money, he c:nnot be 4 
Wirneſs in the Cauſe ; becauſe he {wears 


to mend his own Security, Per [ht 


C. J. Norris verſus Napper, 2 L. Roi: 
1c08, 

R. V. having ſent a Box by T. a Carricr, 
which Box was loſt; 7, brought an Ac 
tion of 'Trover againit'C, for the Box, pre- 
tending that it was delivered to him 
mongit other Goods; upon the rial 
the Wife of R. Y. was produced to bc 
a Witneſs to prove what was in the Box: 
but Zr C.J. refuled to admit her, be- 
cauſe whether T. recovered or not, this 
Verdi&t might be given in Evidence by 
R. V. in an AQtion to be brought by tim 
apainſt 7. with Oath made of whit w.s 
tworn for T. in this Trial. 7iley verl.s 
Cowling, L.. Raym. 144. 

An Executor brought an Attion up0" 
the Caſe ſur Afump/ir for Money which 
was due from A. to the Teſtator, and 
which after the Teſtator's Death th& 
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Defendant had received from A. to the 
Plaintiff's Uſe, and upon the Trial pro- 
duced A. as a Witneſs to prove the Pay- 
ment to the Defendant. Z-/r C. J. The 
Plaintiff, by bringing this ACtion again(t 
the Receiver, has determined his Elec- 
tion of ſuing the original Debtor ; yet, if 
he be nonfuited, the Matter 1s at large 
202in, and he may ſue the Debtor ; ſo that 
wat he would now ſwear would tend to 
diſcharge himſelf, and conſequently he 
is no good Witneſs, Clerk verius Lealy, 
6 Mod. 151. 

In an Action upon a Bill of Exchange, 
the original Nrawer was called to prove 
that he did not draw the Biil; but he 
wes rejected becauſe the Burthen mult fail 
on him at laſt. 12 Mod. 345. 

Two Perſons claiming ſeveral Rent- 
charges by the ſame Deed, cannot be Wit- 
nefles for one another, becauſe concerned 
in Intereſt ; but if one of them reicale his 
Rent-charge, and that is proved, he may 
be examined as a Witneſs. Culpepper ver- 
tus Fairfax, 2 Vern. 375. 

Upon 'I'rial the Queſtion was, Whether 
every Houſe in Newgate Market round, 
had not ſo many Feet of Ground towards 
the Market, belonging to it? a Houſe- 
keeper, who pretended the like Intereſt 


before his Door, though he derived his 


Title under another Perſon, was not ad- 
mitted to give Evidence. 12 Mod. 372. 
Under the Statute of Dii}ribution, none 
of the Inteitate's Children, can be admit- 
ted to. be Witneſſes. Per Fefferies C. J. 
Laliner verſus Alicock, Skin. 223. z 
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A. being indebted to B. pave him 4 
Note in a feigned Name for the Debt; 
afterwards the Wife of ZB. runs away with 


another Man, and takes the Note with 


her: A. pays the Money to B. the Perſon 
with whom the Wife run away ſues 4. 
for the Money in the feigned Name; up- 
on the Trial, B. cannot be admitted 4 
Witneſs to prove this Fa; for, per Hel, 
C. J. it is to prove a Right in himlelf to 
the Money received from A. for which 
otherwiſe he is accountable to 4. 12 110d, 
564, 565. | 

A Perſon contrated is no Witneſs on a 
matrimonial Contra, nor in an Informa- 
tion thereon. Rex verſus Dean, Comb, 
350. On a Queſtion whether A. B. was 
married to C. D. before he was merried 
to E. F. the Court would not receive C. D. 
to prove that ſhe was not married to A. Y. 
Lil. P. R. 556. Tit. Evidence. 

It being proved upon the Trial in an 
EjeAment, that the Mother had mede a 
Bargain with the Leflor of the Plaintif, 
that in Caſe he recovered, ſhe ſhould have 
a Thouſand Pounds and the Thirds of the 
Eſtate, ſhe was not admitted to be a VWit- 
neſs. Hicks verſus Gore, 3 Med. 84. 

In EjeAment, the Patron is never ad- 
mitted to be a Witneſs to prove the Ti- 


tle of his Clerk. Fores verius Sean, 


a Mod. 17. 
An Aion upon the Caſe was brought 


by the Maſter of a Ship againſt Cuitom- 


houſe Officers, for refuſing to clear hs 
Ship and re-deliver his Cockets; and upon 


the Trial a Queſtion ariſing, whether the 
Owners 
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Owners of Goods aboard might be Wit- 
neſſes to prove the Plaintiff Maſter, 9c. 
It was. urged, that they might, as well as 
one Mariner to prove Wages due to an- 
| other ; but it was anſwered, that there the 
* ContraQts are ſevera}, and that one Com- 
* moner cannot be a Witneſs to prove the 
* Right of Common in an Attion brought 
| by another, for the Right is intire, and 
* he ſwears a Title to himſelf; and fo here 
they are all concerned in one Bottom, and 
* in one Adventure, and therefore could not 
be ſworn; and of that Opinion was the 
Court. Sanadys againſt The Cuſtom-honuſe 
+ Officers, Skin. 174. 

* In an EjeAment of a Manor, upon an 
* Iflue direted out of Chancery to try the 
| Number of Acres; one, againſt whom an 
|} Adtion was depending as a Trefpafler, was 
I er and not allowed to give Evidence. 
> Tuckey verſus Sibley, 2 Keb. 435. 

* Iv an Ejeament of Tithes, a Copy- 
| holder in Reverſion after an Efate Tail 
| was not admitted to give Evidence of the 
E Boundary of the Parifh, for the Pofſibili- 
ty, which makes him partial. 
verſus Hitchcock, 2 Keb. 435. 

E Inan AQtion of Trover, brought by the 
| Aſſignees of Commiſſioners of Bankruptcy, 
* for 180 Pipes ſold by the Plaintiff to the 
| Defendant,” which Sale the Plaintiffs in- 
| fited was fraudulent ; the Defendant ex- 
 cepted to a Witnefs, becauſe he was a 
| Creditor, and might come in before a Di- 
} vidend; but after four Months after any 
b Dividend, he is a good Witneſs, for no 
& other Dividend ſhall be intended 3 but 


_ here 
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here no Dividend having been made, &+ 
was {et alide. PBenrs verſus Micho, : Kt. 
343, 

A Man ſhall not be admitted to he ; 
Witneſs to prove a Bond or other Ic, 
which he takes in th2 Name of ano; 
2 Lil. Pr. Reg.250. Tit. Obligation.” 

If 4. having made a Feoftment to 7 
afterwards makes a Feoffment of the ſams 
Land to C. and thereby covenants, that :: 
the Time of this laſt Feoffment he w.; 
ſciſed in Fee, and that C. ſhall quietly c: 
Joy the Lands: On a Trial touching tz 
firit Feoffment, 7. ſhall not be adinitt.4 
as a \Witneſs, to prove that he never m:: 
ſuch Feoffment ; becaule then he wou'd 
{wear for himſelf, to ſave his Covenant in 
the laſt Feoffment. Paſeh. 15 Jac. 1. 
B. R. Serle verſus Scrle, 2 Rol. Alr. 6+;, 
P. TI. | 

On a Trial at Bar, an Executor bciro 
produced as Witneſs to prove a W!!!, wa 
excepted againit, becauſe he was an Exc- 
cutor in Truit, and was to have 10%-!. 
for executing the Truſt ; and the Excrn- 
tion was allowed, 2nd the Party not 
mitted to give his Teſtimony. 1c. 
1556. B. S. Brucrecliffe verlus T7 4!!! 
KS is Ex 

The Obligee made the only living Wit 
neſs ro the Bund Executor, the Exccutor 
was allowed at Law to prove the Hands of 
the Witneſſes. Gofſe verſus Tracy, 2 St. 
700. Peer Will. 289. 

Six thouſand Pounds were deviſed to 7. 
and Z#. in Truſt to purchaſe Lands to vc 
fertled on F, G, for Life, contingent Re 
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W...inder to his Sons in Tail, Remoinder 
Wo //. G. for Life, contingent Remainder 
Wer his Sons in Tail, Remainder to HF, K. 
Bin Ice, with Power to make Teafes for 
Wrthe belt Rent that could be gor, Ec. 
7 G. made a Leaſe to the Teſrndant at 
$1501. fer Annum Rent, and died ; and the 
$0v{tion was, Whether the Value was not 


2:-2 /. at the Time of the Purchaſe? The 


bg 


M2 


Truſtees being produced as Witneſſes ro 


K. the Remainder man, who now con- 


We it, they were objefted to, becauſe 
"ob the Leaſe, nor joining in the Pur- 


chaſe ; if the Lands were not of thit Va- 
Clue, it would be a Breach of Trutt in the 
F Trutees, for which they would in Equity 
> be liable to make Satisfaction; and there- 
fore their Evidence would be in Excuſe 
of themſelves: But this ObjeRtion was 
 over-ruled, and they were allowed to give 
© Evidence. Kinſman verſus Crooke, 2 L. 
b Raym. 1166. 

= One Creditor may be 2 Witneſs to prove 
E Aſſets in an Attion brought by another 
Creditor, Per Hilt C.J. 12 Mod. 385. 
= On an Information for building Locks 
= upon the River 7 hames, it is no Exception 
= toa Witmels here, that he contributes to car- 
 rY on the Suit, or that this publick Nu- 
W /ince 1s to his private Nuſance. cr 
5 OY C. J. Rex verſus Clark, 12 Mod. 
l5. 
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| In an Information on the Statute of 
: Deer itealing, Exception was taken to a 
# Vitneſs, becauſe he was Party and Profe- 
| cutor. Lord Chief Friſtice: The Mil- 
| Chick of the Party's being likely to for-. 
| {wear 
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ſwear himſelf for Gain, might have h:+, 
a good Exception to the ACt before it wy 
made, but it is none now. And the Fx 
ception was over-ruled. Rex verlus 2/1; 
Comb.35. 2 Show. 489. 

Upon the Capture of a Prize, one thi; 
Part belonged tv the Maſter, and 1}; 
other two third Parts belonged to the 
Owners; the Maſter diſpoſed of 1:. 
Cheſts of Lemons (being bona peritny; 
to A. B., for to be fold, and afterward 
bringing an Action of Account api'nit 
A. B. upon the Trial one of the Mariter 
wes allowed to be a Witneſs, though it 
appeared that he was to have a Shire & 
the Maſter's third Part; for the Maile 
ts accountable ro the Mariners for theit 
Shares, whether he recovers in this Action 
or not. Skin. 403. 

On a Trial upon a Scrre Facios, to v 
void the Patent of an Office, Exception 
was taken to one offered as a Witnels, be- 
cauſe he was to be Deputy to the Party 
who would avoid the Patent ; but by 
the Opinion of three Judges againit one, 


| he was allowed to give Teſtimony, be 


cauſe the Suit was between the King ard 
the Patentee. Hanning's Caſe, 1 14. 
21. 


A Tenant of a Manor may be a it 


neſs to prove a Cuſtom in the Manor, ' 
he claims nothing under the Cuſtom. 4 
Copyhold Tenant, who had nothing vut 4 
Wear in the Sea, between high and lov 


Water Mark, was admitted to prove 3 


Cuſtom, for a Copyholder tea Cul down 
Trees 
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FT rees without Licence. Chamberlain ver- 
Ws Drake, 2 Sid. 8, 9. 12 Mod. 24. 

In EjeAtment an Exception was taken 
Bro a Witneſs, who was called to prove the 
BF ictment-Leaſe, becauſe he had the In- 
Herirance of the Land demiſed ; bur both [4 
Fiaintiff and Defendant claiming under X 
him, the Exception was over-ruled. Fox 
verſus Swan, Style 482. His Claim bein 

paramount both Titles of Plaintiff and 
Defendant, he was admitted to give E- 
Pvidence, IVicks verſus Smalbrooke, 1 Sid. 
$1. 1 Keb. 134. 

| A Prebendary had made a Leaſe of a 
Rectory to his Son, with the uſual Cove- 
Hants; the Son brought an ACtion againſt 
SA. who claimed by an antient Leaſe, and 
2s in Poſſeſſion, the Father (being now 
Biſhop of the Dioceſe in which, Ec.) 
Ewas admitted to be a Witneſs for the Son 3 
though it was objeRted that in the Leaſe 
he had covenanted that his Son ſhould 
EQ uictly enjoy. Paſth, 14 Car. 2. B. R. 
C: verſus Rider, 1 Sid. y5. 1 Kebp. 
$0, 
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JN Conſpiracy for a Conſpiracy at one yerain in 
| ] Day, or in Treſpaſs > Vontery at Reſpect + 
Lone Nay, or in Caſe for an Eſcape at one the Time 

| Day, the Jury may find the Defendant guilty laid in the 
#t any other Day, ſo it be at a Day be- liue. 
Fore the Aftion was brought, 39 ZE. 1. 3. , 
0H. 6.34. Cro. Eliz.53. 1 Inſt. 283. 4. f. 
I _ "a | f 
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ſwear himſelf for Gain, might have te, 
a good Exception to the ACt before it wy 
made, but it is none now. And the Fx 
ception was over-ruled. Rex verius 2/1; 
Comb. 35, 2 Show. 489. | 

Upon the Capture of a Prize, one thi-/ 
Part belonged tv the Maſter, and th 
other two third Parts belonged to the 


Owners ; the Maſter diſpoſed of 1:. 


Cheſts of Lemons (being bona peritn; i 
to A. B. for to be fold, and afterward 


bringing an Action of Account api'n! 
A. B. upon the Trial one of the Mariter 
was allowed to be a Witneſs, though it 
appeared that he was to have a Share & 
the Maſter's third Part; for the Mailer 
ts accountable ro the Mariners for their 
_ Shares, whether he recovers in this AGion 
or not. Skin. 403. 

On a Trial upon a Scrre Facins, tov 
void the Patent of an Office, Exception 
was taken to one offered as a Witneſs, be 
cauſe he was to be Deputy to the Party 
who would avoid the Patent ; but by 
the Opinion of three Judges againit one, 
he was allowed to give Teſtimony, be 
cauſe the Suit was between the King ard 
the Patentee. Hanning's Caſe, 1 14. 
21. 


A Tenant of a Manor may be a \\i 


neſs to prove a Cuſtom in the Manor, i 
he claims nothing under the Cuſtom. 4 
Copyhold Tenant, who had nothing but ? 
Wear in the Sea, between high and lov 
Water Mark, was admitted to prove + 


Cuſtom, for a Copyholder to cut down 
| Trees 
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rees without Licence. Chamberlain ver- 
ſus Drake, 2 Sid. 8, 9. 12 Nod. 24. 

In Ejetment an Exception was taken 
Fro a Witneſs, who was called to prove the 
Fietment-Leaſe, becauſe he had the In- 
erirance of the Land demiſed ; bur both 
Fiaintiff and Defendant claiming under 
Sim, the Exception was over-ruled. Fox 
wvcrſus Swan, Style 482. His Claim being 
F2ramount both Titles of Plaintiff ins 
Defendant, he was admitted to give E- 
Fvidence, IVicks verſus Smalbrooke, 1 Sid. 
T1. 1 Keb. 134, 

* A Prebendary had made a Leaſe of a 
Rectory to his Son, with the uſual Cove- 
Wants; the Son brought an Attion againſt 
$4. who claimed by an antient Leaſe, and 
2s in Poſſeſſion, the Father (being now 
FPiſhop of the Nioceſe in which, ESc.) 
was admitted to be a Witneſs for the Son 3 
though it was objeted that in the Leaſe 
he had covenanted that his Son ſhould 
WM uictly enjoy. Paſth. 14 Car. 2. B. R. 


So. 
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Wore the Aﬀtion was brought, 39 E. 1. 3. 


In 


ECie verſus Rider, 1 Sid. y5. 1 Keb. 


| 1k Conſpiracy for a Conſpiracy at one yergia in 
ma Day, or in Treſpaſs for a Battery at Reſpect to 
= Day, or in Caſe for an Eſcape at one the Time 
EDay, the Jury may find the Defendani guilty laid in the 
pt any other Nay, ſo it be at a Day be- Iifue. 


co H. 6.34. Cro. Eliz.53. 1 Toft. 283.4. 
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In Treſpaſs for a Battery at one Dy, 
Defendant Juitifies at another Iuy, »': 
a Travers before and after, the Jury m 
find kim puilty at another Day. :« !/: 
14. b. 

But if in Treſpaſs for a Battery on (., 
a Day in ſuch a Year, the Defend: 
grecing with the Plaintiff in the 1-1 4 
Year, pleading that the Battery wis : 
the PlaintiF's own Aſault on the D+1.s 
dant, and the Plaintiff Joins Iffue UP&t) 154 
Matter; the Jury cannot find the 1}...1 
cant puilry, nur can Evidence be 911 1n 
a Battery at another Day, for the 1 | 
made Part of the Ifſue. Trin. 11 7-1 
B. R. Downs verſus Scrimfher, : i. 
APY. 687. K. Þ. 4: 1 Brown!!.-23;- 1 
Bromwnl. 182, Sed vide 2 Rel. Alr. 6: 

ty | 
7 In an AQtion of Treſpaſs, for an Aſt: 
Pattery and wounding on the firll of 1% 
gnſt ; the Defendant juſtified in his 1 
Netence, by Reaſon of an Aſſyul: m:'t 
| by the Plaintiff; upon the I'rial the bs 
| fendant gave Evidence of an Af.ult 
Battery by the Plaintiff, on the {econ 0 
Fuly before, and that it was in his 0%! 
Defence, and produced Witneſſes to prone 
It; the Plaintiff ſhewed that the Þ:irets 
which he intended was on the nit C 
Fuly, and produced Witneſſes to p'03t 
that: It was inſiſted that this was vo E 
vidence, for that the Plaintiff ſhould haie 
replied ſpecially, and ſhewn the ſpec 
Matter: But the whole Court {aid i 
needed not; and had he ſhewn anorne! 
Day in kis Replication, it had been # 
LES | Departure; 
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departures and his ſhewing his Evidence 
another Day, without ſon Afgarnit, is 
WW ficient; for the Day 1s not material, 
Ws ſaid, If they had both agreed on 
rc Day, it ſhould have been ſpecially 
S'caded. Bur Zrampcn held it ail one, 
Bnd ic is now plicaded to be at ſeveral 
Was, it is clearly unneceſſary. And the 
ET ourr ſaid, it was fo clcar that they would 
Mor have it found {pecially. Cro. Car. 514. 
F/0::es hefitated, and would have had it 
Wound ſpecially. 2 Rol. Abr. 685. f. 4- 
Bn in Adault and Battcry, the Defendant 
Wuilificd, and upon 'T'rial (at M7 Pravs 
Sn .1/17ic/ex, the Defendant proved his 
H uitification at one Time ; and 7 omfſon 
aid, the Plaintiff could not, without a ſpe- 
al Replication, give in Evidence a Bat- 
MQcry ar another Time, The Chief Juſtice 
$v as*of the ſame Opinion ; wherefore the 
WP linift was nonſuired. Paſth. 3 Fac. 2. 


Seats +: wa 


- 


W/.R. Anonymus, Comb. 50. 


OY 


8 17/0, Traverſe per, Ec. fl. 14. Sed vide 
W 3 52/%. 3654 A Jury of the County of 
8 -:kingham cannot find the Fondation 
go! a Priory in the County of Oxfcr a, be- 
caule it is local. Ach. & Fac. Exrver ver- 
tus Mecple, 2 Rot. Hbr. 688. p. 2. In Re- 
plevin, if Tender of Homage be alledged 
at D. in another County, and upon this 
a Jury comes from D. they cannot find 
the Tender in any other County, 21 E. 3. 
It. b. 56.b, The Jury cannot find, that 
by Virtue of certain Deeds, which are 
I dated 


t2 


V2 


8 In Treſpaſs local, the Plaintiff cannot In Reſpe& 
Wfind the Defendant guilty in another Coun: to the. 
mv. o» H. 6. 63. 8 EF. 4. 22 E. 4: 19.Place. 
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dated in a foreign County, Seifin was d-. {MS 
livered of certain Lands in the County { 
of which the Jury is, nor can they tak; {MC 
Conuſance of the Making thoſe Dced;, M4 
1 Aſ}. 16. 
An Adtion was brought in an inferior [MS 
Court, for Words ſpoken within the ]y- b 
riſdiftion; and it was alledged that by 4 
Reaſon of ſpeaking thoſe Words, th; 
Plaintiff had loſt Cuſtomers at D. which MM 
was out of the Juriſdiction. It was held, WW" 
that the Jurors in a private Juriiditon th 
have no Authority to inquire of any Mi: {W* 
ter out of the ſame; but here the Al C 


gation is only in Reſpe& of Damages, and 
for the Increaſe of them, which they 
may inquire of in any Place whatever, 
Hill. 15 Car. i. B. R. Ireland verſus Bick- 
<rell, Cro. Car. 510, 1 ones 4509. 2 D. 
A. 300. Þ. 4. 

It was held that a Jury of one County 
might find that the Plaintiffs Father dicd 
ſeiſed in another County ;z for the Qucition 
was, whether he died ſeiſed or not, and 
no Regard is to be had to the Piacc; and 
the Place which comes, by ſhewing of th: 
Jury in their Verdi, ſhall not be en 
tered. 18 E. 2, Bro. Verdift 24. | :5 
1 Af. 16. Bro, Furors 20. 

In an Action of Debt againſt an Heir, 
the Jury of one County mult find Afets 
in another County, if ſufficient Evidence be 
given; for it is not local. 6 Co. 47. C0 
Fac. 55, 5c2. 2 Rol. Abr. 689. 7. In 1 
Aion of Debt againſt an Executor, th! 
Jury may find Aﬀets in Treland, for ihe 
finding beyond Sea is Surpluſage, the 

Subitancc 


1 
| 
Ac 
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Subſtance of the Ifluve is Aﬀets or no A- 
ſets, and an Executor ſhall be charged for 
Goods in any Part of the World, 6 Co. 


7. 
"'Tref aſs of Battery and carrying away 

looods, 18 not local, and therefore may be 

brought in another County than where 

bthe Treſpaſs was done, and if the Defen- 

Edant pleads Not guilty, the Jury may find 

Fhim Not guilty, by Reaton it was done 

Fn another County, and they may find 

Shim Guilty, if they will; for they may 

Ftake Notice of an At which is not local), 

done in another County. ZPÞro. Lien 65. 

EZ r0. FUrOYsS 37, 50. 

# The Verdi& muſt find the whole Iflue, yergia 
Band not Part of it; as if an Information muſt find 
of Intruſion be exhibited againſt a Man the whole 
Wor intruding into a Mefluage and 100 A- Iflue. 
Ecres of Land, and upon the General Iflue, 

the Jury find againſt the Defendant as to 

he Land, and ſay nothing as to the Mef- 

Wuage, this is inſufficient for the whole z 

Dut if the Verdict finds the whole Iflue, 

@nd more, that which is over and above 

hc flue, ſhall not hurt the Verdia. 

B [!!. 229. a. 

© A Jury cannot determine the Intentions A Jury 
Bn Deeds or Laſt Wills, becauſe the Con- cannot find 
Jirution of them is to be governed by the the Inten- 
Rules of Law, and therefore belongs to tion of a 
dhe Court; but what is or is not an In- Deed or 
pyent to do a Thing within an ACt of Par- Will. 
Wament, is fit for their Netermination 3 

Pccauſe ſuch Intent is to be colleRed from 

FF «ts and Circumftances, of which they 

Pre the proper Judges. Per Raymond C.J. 

( Pafth, 


”7 
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Nor con- 


trary to 
what 1s a- 
greed by 
the Par- 
ties. 
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Paſech. 4 Geo. 2. B. R. The King 16:1 
Croocke, Gibb, 2:62. I 
A Jury is not to inquire of that whit 
is agreed by the Parties. 2 Rol. -/Lr. cM 
R. f. 1. Neither can they find cun:::iff 
to what is admitted by the Parties, 
509. either in the ſame or a former \:M 
Palm.19y. As m a Quare Imjc: :M 
Plaintiff declared that the Church « 
void by the Refignation of Þ. aid 1. 
ment was given; Whereas in T:u 
did not reſign, but died, pending th}. 
and Lapſe falling ro the Archbi!! 
preſented 1. the former Netendaun, 1: 
M. made a Leaſe of his Glebe, aid |; 
Ejeament brought by the Loft), 


Jury found that the Church bec2:n: MF 
by the Death of . and that Lapic i: 
red to the Biſhop, who collated )/. ::8 
Judgment was given for his Lcflee. il 
Queition was, whether the Jury n'! 
find Matter contrary to that which « 
confefled by the Parties themſelves, : 
found by Verdi&, on which a Judgment! 
g1ven in the firſt Action 5 for ther- 1t 5 
by the Refignation of PP, but now !: 
found to be by the Neath of 4. |: 1 
argued that they cou}d not, for win WE 
'Thing is contefled by the Party, :: 8 
mitted in pleading and paſſed by, nu 
ing denied, they cannot find contrar\, 
ther in the ſame nor in any other A: 
(15 AY. 94. Fitz. Veraitt 27. 1 
31- 28 Af. 34. - 31 Af. 12.) the 
were agreed to by the other Sie: 
they infilted that the Confeſſion wis i 
ani that the Title of the Deferci 
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cow 42 new Title. But the whole Court 

apreed that the Jury cannot find tor him, 

or any claiming under him. Palm. 1g. 

If in Dower,: the Tenant ſays that he 

has always been ready to render ower, 
S-.nd the Iffue is, whether. the Husband 
died ſeiſed ; the Jury cannot inquire 'whe- 
S ther the Husband was ſeifed an Eſtute 
SB dowable, for that is confeſſed. 11 HM. 4. 
Wo b, 2 Rol. Abr. 691. þ. 2. 
# If in Action of Waſte, the Defendant 
WB does not deny the Waite, but pleads an- 
Wothcr Matter, 70 427, where the Waſte is 
Waſhoncd in 4. and B. that there is no ſuch 
WVill called ZB. and this is found againſt 
Whim, the Jury is not to inquire if the 
WV aitc be done or not, nor whether the 
Plaintiff has any Land where the Waite 
Wis aſligned ; but they ought to give Da- 
Wmages according to the Confeſſion of the 
Party, though no Waſte be done. 9 f.s6. 
=. . 2 Rol. Abry. 691. P. 3, 4. 691. Pp. 
=, 7, 5,9, 10. 3 Leon. 209. 4 Leon. 5. 
== Zr. 149. 
= ln Replevin, the Defendant fer forth, 
Wt hat the Plaintiff held the Lands by Feal- 
at, and the Rent of 125. 4/7. and a He- 
WT ior, £. wpon every Alienation without 
WP otice, and lo juſlified the taking for a 
criot; the Plaintiff confefſed the Tenure 


= 'c Heriot to be due upon every Aliena- 
Po. The Jury gave a ſpecial Verdict, 
Pp"d found the Tenure to be by Fealty, 
Ec Rent of 3 5. 1.4. and a Heriot payable 
on cvery Alienation, with or without 
WP oticc. lt was objefted, that here was a 
= Variance 


'Y dy Fealty, and 12s. 4 4. Rent, but denies 
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Skipevith, 2 Med. 4. 
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Variance between the Avowry and the 
Verdict; for in the one the Rent was al- 
ledged ro be 125. 44. and in the other 
it was found to be but 5s. 1 4.; but b»y ME 
Parties having agreed in pleading that the 
Rent was 12 $. 4 4. the Court was un:- 
nimouſly of Opinion that Judgment ſhoull {MT 
be given for the Defendant; for as 6 #7 
what 1s agreed in pleading, though th: ; 
Jury find otherwiſe, the Court is not to 

regard it; and here the Subſtance of the. 
Ive, as to that Part of the Heriot, is weil 
found for the Defendant, JVilcox verlu WR 


In an Action upon the Caſe againſt the 
Sheriff, for an Eſcape, the Plaintiff d&- 
clared that the Defendant arreſted L. at the 
Plaintiff's Suit, by Virtue of a Latitar (ul 
out the 21it of Yan. &c. The Jury found 
that the Latitar bore Teite the 28th of Ny. 
before, but in Truth was taken out th: 
21ſt of F-nuary tollowing. It was object 
ed, that by the Law it muſt be faid to 
be taken our when the Teite is, and that 
where the Parties in pleading have agree! 
a Point certain, the Jury is eſtopped t! 
ſay the contrary. Pemberton C.}. lad, 
that the Courſe of the Court is to tell 
L.atitats taken out in the Vacation, 5s 
the Term preceding, and the Plaintif 
might have Leclared of a Latitat ſucd out 
the 21{t of Jan. and teſted the 25th 6 
November ; and if to, certainly the Jur 
might find the whole Matter, and there 
is veritas legis & veritas fatti ; and ther: 
fore Judgment was given for the Plaintif. 
FWalburgh verſus Saltonſtall, x Vent. 55: 
Skiii, 52, 2 Jones 149. | 


3 
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A Verdi&t muſt be a direQ and not an The Ver- 

argumentative Anſwer to the Iffue ; as if an dit mult 
Iflue be, whether where a Copyhold is be dirett, 

S granted to three for the Lives of two, he, and not 

E who dies ſeiſed, £&c. by the Cuſtom \ Aj. ramacd 

© the Manor ought to pay a Heriot; if the TO 

® Jury find that there never was ſuch an 

7 Eſtate granted within the Manor, this is 

$i!l, becauſe it is only an Argument, that 

2 no Heriot ought to be paid by the Cuſtom. 

= Mich. 15 Zac. 1. B. R. Ven verſus Hoteel, 

= : Roi. Abr. 693. Þ. x. So in an Action 

2 of Debt for :o/. if the Defendant pleads 

Z that he paid the 201. and the Iflue 1s, 

E whether bo paid it or not, and the Jury 

J finds that he owes the 201. this is not 

= good, becauſe it is but by way of Argu- 

ment. Jbid. p.5. Noy 147. Vaugh. 17. 

= The legal VerdiCt of the Jury to be re- 

EZ corded, is finding for the Plaintiff or De- 

£3 fendant; what they anſwer, if asked, to 

EZ Queſtions concerning ſome particular FaCt, 

£25 not of their Verdi& eflentially ; nor arc : 

WT they bound to agree in ſuch Particulars. » 

7 1t they all agree to find their VerdiCt for 

E the Plaintiff or Defendant, they may dif- 


Ezicr in the Motives wherefore, as well as i 
ES Judges, in giving Judgment for the Plain- L 
© tt or Defendant, may differ in the Rea- 4 
= ons wherefore they give Judgment, | 


ES which is very ordinary, YLargh. 150. : 
S lhe Jury may find the Defendant 

& Guilty of Part, and Not guilty of the 

yg reſt, or may find the Defendant Guilty of 


BY the Fact, but vary in the Manner. = U. 
H.P.C. 301, 392. | 
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A Verdi&t muſt be certain, and not 


mult be doubtful or ambiguous, for then no Judg- 
ecrtain, 


ment can be given upon it: As if an Ex- 
ecutor pleads that 6 hath fully admini- 
ſtered the Goods of the Teſtator, and the 
Jury finds that he has Goods in his Hand, 


they mult find to what Value. 1 1». 


227.4, Bro. Veraift, pl. 65. 40 E. 3.15, 
2 Rol. Abr. 694. 

But in an Attion of Debt upon a Bond 
againſt an Heir, if he pleads that he has 
nothing by Deſcent in Fee, and the Pliin- 
tiff replies that he has by Deſcent in Fee 
diverſe Lands in ſuch a County, the Jury 
may find that he had diverſe Lands in Fee 
by Deſcent, without finding what Lands, 
it not being material; becauſe, for the 
falſe Plea of the Heir, a general Judg- 
ment is to be given againſt him, without 
having any Regard to the Aﬀets. Everct 
verſus Suicliffe, 2 Rol. Abr. 694. U. Þþ. 4 
1 Rol. Rep. 234. Godol. 147. 

Eje&tment of thirty Acres of Land in 
D. and S, the Netendant was found Guilty 
in ten Acres, and as to the Refidue, Not 
ouilty ; it was moved that the Verdict was 
incertain in which of the Vills theſe ten 
Acres lay, and therefore no Judgment or 
Execution could be given on it for the 
Plaintiff; but the Court held it to be good, 
and that the Court ſhould take Information 
from the Plaintiff, for what ten Acres the 
Verdift was. Cro. Eliz. 465. Guidib. 158. 

In EjxAtment of Meſuages, 3000 Acres 
of Land, 3coo Acres of Paiture in D. 
by the Name of the Manor of /l. and 
five Cloſes by the Names of, &c. the 
Jury find as to four Cloſes of Paſture, cn 


tainilly 


Of Ferditits. 


taining by Eſtimation 2000 Acrcs, that 
the Defendant was Not guilty ; and as to 
the Reſidue, they find a ſpecial Verdift, | 
It was reſolved by the Court, that the TI 
Verdi wes incertain in both ReſpeQs; | if 
and therefore no Judgment was given, but 1. 
a Venire Facias de novo was awarded. 7 Þ 
Cro. Fac. 113. 48 
In an Action of Treſpaſs, for a Tref- | i 
paſs in JW. acre, expreſſing the Butrals, | | 
the Jury found the Defendant Guilty as to | 
a Moiety of the ſaid Acre, without any iS F 
C-rtainty of which Moicty, and the Ver- = 
dict was held to be good; but it would . | 
have been otherwiſe in an Ejectment ; be- l | 
cauſe there, there ought to be Certainty 
to make Execution of ir. Noy 125. 1 FH. 
7, 9. 4. Nel. 114. 1 Zrownl. 114, 210. 
Cro. Fac. 183. R 
On an Indi&ment for exerciſing a Trade | 
for three Months from ſuch a Day to ſuch a 
Day, not having ſerved ſeven Years, the 
Jury found the Defendant Guilty for one 
Month, and Not guilty for the Reſidue. 
On Motion in Arreſt of Judment, becauſe 
of the Incertainty for which of the three 
Months the Defendant was found Guilty, ſo 
that he could not plead this Conviction in 
Bar of any other 2379 for the ſame 
Offence ; the Court ſaid, that he might 
| pom a Conviction for one Month, with a 
raverſe of his being guilty in any other 
Month. Mich. 13 W.;. B. R. Anonymus. 
Caſes B. R. 561. | 
A Verdi&t is either general or at large, Of ſpecial 
which is alſo called a ſpecial Verdi. A Verdidts. 
general Verdict is that which is found ge- 


M3: nera:!y 
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nerally, according to the Iflue, as if th: 
Iflue be, whether the Defendant is Guilt, 
of a Treſpaſs or not, and the Jury {; 
that he is Guilty, or ſay that he is XN 
ouilty, this is a ] part Verdia. A Ver 
 di&t at large is fo called, becauſe it fine; 
_ the Matter at Jarge, and leaves it to the 
Judgment of the Court; or it is called 4 
ſpecial Verdi, becauſe it finds the (pe- 
cial Matter, &c. 1 Juſt. 228.94. as will ay- 
pear in ſeveral Inſtances hereafter. 
A ſpecial Verdi may be found by the 
Jury, as well on a ſpecial Iffue as upon a 
general Iffye, and as well in criminal Caſs, 
which concern Life and Member, as in 
civil Attions. 1 Inſt. 226. b. 229.4. Sd 
vide Bendl. 37,47. Dyer 117. b. 9 Re). 
12.b, 2 Triſt. 425. Bernard. Rep. in B. R. 
, 32. Bro. Veraift 58. 1 E. 4. 29. | 
A ſpecial ? Es 
Verdia ., The Court cannot refuſe a ſpecial Ver- 
may be dict, if it be pertinent to the Matter in 
| given in Ive. 1 TInſt. 228. a. Sed vide 1 Sid. 
any Ac- 139: | 
tion, and the Court cannot refuſe it. 


lf the Jury will take upon themſelves 
the Knowledge of the Law, they may 
give a general Verdi&t, bur it is dangerous 
for them ſo to do; for if they miſtake 
the Law they run into the Danger of an 
Attaint; therefore, where the Cale 1s 
doubtful, it is ſafeit for them to find the 
ſpecial Matter. 1 {»ft. 288. 4. 

* In all ſpecial Verdi&ts the Court will not. 
judge upon any Matter of Fa&, but what 
the Jury declare to be true of their own 
finding ; and therefore the Court will not 


juiige 
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judge upon an Inquiſition or ſuch like, 


found at large in a ſpecial Verdict; for 
their finding it is not an Afﬀirmation that 
all which is in it is true. 7729. 1658. 
B.R. Street againſt Lord Roberts, 2 Sid. 
86. | 
It is a certain Rule in all ſpecial Ver- 
dicts, that if the Jury find the Point in 
Ive, -and only put a ſpecial Noubt to the 
Court in Matter of T.aw, it is a good 
Verdi; but if they do not find a lufh-. 
cient Matter of Fact to bring Light enough 
to the Court to reſolve that Noubt, then 
it is an imperfett Verdict, and a YVemre 
Facias de novo ſhall be awarded. This 
Rule is founded on undeniable Authority, 
and on clear and evident Reaſon, becaule 
the Jury are Judges of the Fact, though 
the Judges are to judge and determine 
the Law ariſing on that FaQ ; now the 
Jury being Judges of the Fact, they in 
finding the Gift of the Aion, have taken 
upon them to find every Thing that is 
neceflary to make the Defendant guilty, if 
the Point of Law be reſolved for the 


Plaintiff, Gb, 255. 


In an Afiſe, the Jury found that the 
Tenant difſeiſed the Demandant, nnleſs 
certain Words in a Will gave the Tenant 
a Title: It was objected that the Court 
is to judge upon the Will itſelf and the 
Words only, and not the Will itſelf, being 
found, what follows after [zn/eſs] is not 
ſufficiently found, and therefore the whole 
Verdi@ is void ; but the Court held that 
the Verdi& ſhould {tand, for the finding of 
the ifſeifin implies a Seifin alſo, Moor 

:-::M'4 43l. 
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431. Cro. Eliz, 480, Popb. 110. 11,: 
88, 132. 3 Leon. 222. Goldsb. 92. : R: 


Abr. 693. T. Þ.1. 695. Þ.1. 696. þ.:. 
In an Action upon the Caſe on Þ:.. 


moſes, the Jury gave this Verdi: \\s 


find that the Nefendant did not promij!+, 
notwithſtanding, if the two Witneſſes }1. 
and IV. ſay true, as we think they 0, 
then we find that the Defendant did pro- 
mile, £c. and ſo leave it to the Court, 
It ws held that this Verdi& was clearly 
for the Defendant. Lord Stoffurd againil 
Hayward, Dyer 372. 2 Rol. Abr. 655. 
P. 2. | 

If in an FjeAment of a Leaſe for 


Years, of twenty Acres, the Defendant 


leads that he did not demile, and the 
| ou find that he demiſed ten Acres only, 
and conclude their Verdi& thus ; if upon 
the whole Matter, it ſhall ſeem to the 
Court that the Defendant demiſed twenty 
Acres, then they find for the Plaintif, 
and if not, then for the Defendant; 
this is repugnant, and ſo the whoic 
Verdict is void, 2 Rol. Abr. 695. þ. 4 
703. P.13. 

In Action on the Caſe upon a Pro- 
miſe, the Defendant pleading that he did 
not promiſe, the Jury tound for the Plain- 
tiff, and aſſeſs the Damages at 33 /. 6. 5. 5. 
to be paid in aying, if by the Law of the 
Land it can be done, and for Coſts 65. 5 4. 
It was held, that the Jury having found that 


the Defendant promiſed in Manner and. 


Form, E9c. and taxed Damages and Cotts, 


the Verdi& is perfe&, and then the Words 


ro be paid in dying, if by the Law of ihe 
Land 


Of Perdits. 


Taind it can be done, are void ; for it can- 
not be by the Law of the Land. 2 Rot. 
 Abr. 695. Þ.5. Cro. Car. 219. h 

In an Attion on the Caſe, upon Promile, 
the Jury found a ſpecial Verdict in this 
Manner, vis. If the Law will that the Ju- 
rors ſhall give Damages to 40 /. then they 
afleſs Damages to 40 /. but if the Law 
will that they may give Damages at their 
Will, then they afleſs Damages to 3 /. 
and no more. This Verdi&t was held to 
be void, becauſe the Jury ought to aflleſs 
Damages in certain. 2 Ro. Ab. 696. P. 6. 


In Ejetment, the Jury found a Will Of In- 
by which the Lands were deviſed to the tendment 
Leflor of the Plaintiff, and afterwards on a ſpe- 
ſay, that if R, LZ. and I. (the ſubſcribing cial Ver- 


 Witnefles) are three ſuthcient Witneſles, dit 


according to the Statute, and as the Law 
requires, and the {aid Will fo proved, be a 
good Will in Law, and ſufficient to transfer 
the Lands in Queſtion, then thev ſay the 
Defendant is Guiliy ; but if the ſaid three 
Witneſſes are not ſufficient, then they fay 
the Defendant is Not guilty, An Objec- 
tion being made to the Verdi, becauſe 
the Jury had not found that the Teſtator 
died feiſed: Gilberr Ch. Bar. thought 
that the Verdi was ſufficient, becauſe 
the Jury found that the Nefendant was 
to be guiity, in Caſe the Will was good; 
for in finding the Defendant Guilty, they 


found every Thing material to make him 


fo, in Caſe the Matter of Law, as to which 
they doubted, appeared to be for the 
Plaintiff, and the Court cannot intend any 
Thing contrary to the Verdi; therefore 
in this Caſe they cannot intend that the 
M5 'Teltator: 


Of Verdifts. 


Teiſtator was not ſeiſed, or did nnt die 
feiſed ; for then, inſtead of reſolving the 
Matter of Law, they would take upon 
them to be Judges of the FaQ, which i: 
not their Province. If they ſhould intcnd 
that the Teſtator was not ſeiſed, or did 
not die ſeiſed, they mult intend that the 
Defendant was not guilty, though the 
Doubt of Law was for the Plainti® 
which would be an Intendment again! 
the expreſs Finding of the Jury, and ther 
the Court, who are no Judges of the F:Q, 
would reſolve againſt the Judgment of the 
Jury, who are Judges of the Fa&t. Lot 
verſus Zennings, GUb. 255. 

After a Verdi, the Court will ad- 
mit any Intendment to make the Ciſz 
good, and therefore the Declaration be- 
ing Treſpaſs for taking the Plaintiff's 
Fiſhes in his ſeveral Fiſhery : The Chict 
Juſtice ſaid, it might be intended « Stew- 
Pond, which is a Man's ſeveral Fiſhery, 
i Vent, 122, So where the ACtion was lor 
taking the Plaintiff's Pheaſants, the Court 
would intend that they were dead Phea- 
ſants. 1 Vent. 123. T. Raym. 16. 

In a ſpecial Verdi, whereby any Man 
1s ro be charged, or hurt, or convicted ; 
though the Jury find Matter of Evidence, 
enough for them to find the Fatt, and 
give a Verdi againſt him; yet | 
they do not find the FaQ, fuch Matter, 
though pregnant Evidence, will not im- 
power the Judge to intend the FaQt, and 
give Judgment againſt him as Guilty, Hi. 
i3 W. 3. The King againſt. Plummer, 
Caſes B, R. 6:7, The like as if FO 


Of Verdifts. 
be ſent to the Biſhop, upon an Iſſue of 
Ne unques accouple tn loyal Matrimonte, 
and he certifies the Evidence given before 
him, though the Evidence be ever fo clear 
to prove the Marriage, the certificate is 
any for he muſt return the Fact, that 
is, that the Parties were lawfully married, 
or that they were not Jawtully married; 
' for of that Fat he is the proper Judge, 
' and not the Court, which ſends the Writ to 
him. Ach. G. 2. C. B. Faſterby againſt 
Eaſterby. 

Ina ſpecial Verdi&, all other Things ſhall 
be intended and ſupplied, but that which 
is referred to the Court. 5 Co. 99. 1 Yenr. 
119. Gilb: Eq. Rep. 256. Hob. 262. 
Skin. 465. 2 Rol. Abr. 698. Pp. 2. 

A Verdi&t ſhall be taken according to 
the Intent of the Jury, and does not re- 
quire ſo preciſe a Form as pleading. 4 Co. 
65.b. Hob. 56. 

In a ſpecial Verdi the Circumſtances 
of every Thing need not to be fo ſtriftty 
found, as they are to be pleaded. Cro. 
Eliz. 169. 2 Leon. 97. | 

In an Action of Detinue of diverſe 
Pieces of Plate, viz. a Baſon, Ewer, Bowl 
and other Pieces; the Jury found that 
the Plaintiff was poſſeſſed of them, and 
by Deed fold diverſe Pieces of Plate to 
the Defendant (and in the Decd the Ba- 
ſon, Ewer, Bowl, and all the other Pieces 
were mentioned,) upon Condition that if 
the Plaintiff paid a certain Sum to the 
Defendant at a future Day, the Sale was 
to be void, and they found the Payment 
on the Day ; but the Judgment given ” 
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the Plaintiff upon this Verdi&t was re- 
verſed, becauſe the Jury did not find the 
Pieces of Plate in the Declaration were the 
ſame Pieces that were mentioned in the 
Deed ; but only that the Plaintiff ſold di 
verſe picces, which, although they be all 
one in Name, may, notwithſtanding, be 
ſeveral, and Intendment ſhall not help i: 
Cro. Eliz. 866. 

Whereſoever a Jury begins with a ſpecia] 
Matter, and after makes a general Con- 


cluſion upon it, contrary to that which the 


Law and the Court do judge upon the 
Ipecial Matter, found by them ; or, on the 
other Side, when they begin with a direct 
Verdi, and yet after deduce a f{pecial 
Matter, which is contrary to their direct 
Verdict, or in Law proves the Truth, con- 
trary to their general Verdi premiſed, and 
cloſe them up, with ſubmitting the who: 
to the Judyment of the Court; in both 
theſe Caſes the ſpecial Matter makes the 
Verdi&t, and over-rulcs the general. Heb. 52. 

If the Jurors take upon themſelves the 
Conuſance of the Law, and find the ſpe- 
cial Matter, and miſtake the Law, the 
Judges of the Law ſhall give Judgment 
upon the ſpecial Matter according to the 
Law, without having any Regard to the 
Concluſion of the Jurors, who ought not 
ro take upon them to judge of the Law. 
11 C0. 10. b. | | 

Finding the Iffue by foreign Implica- 
tion is not good upon a general Iflue; and 
therefore if an Action on the Caſe upon 


Promite and Plea of No Promiſe, the Juty 
tind that by Non-performance of the Pro- 


mile, the Plaintiff has ſuſtained 50 1. Da: 
mages, 
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mages, not ſaying whether the Nefendant 
romiled or not ; it is no Verdict. Shelly 
verſus Alſop, Tel. 779. Noy 147. 

Howſoever a Verdict ſeems to vary 
| from the Iffue, and conclude not formally 
or puntually to the Iffue, ſo as you can- 
not find the Words of the Iflue in the 
Verdict; yet if the Verdict may be con- 
ciuded out of it to the Point in Iflue, the 
Court hall work it into Form, and make 
it ſerve. Per Hobart, C. F. Foſter verſus 
Fackſon, Hob. 54. 


At the Aﬀdiles or Ni/? Prins, if the Verdi 4 
ultices doubt of any "Thing relating to bene /e. 


the Verdi&t, they may take it de bene - 
Bro. Iigueſt 8. Nift Prius 7. Protettion 
20, 94. 48 E. 3.7, 8. 35 AH. 6.58. Brown's 
Anal. 13. 


If in an Aﬀtion of Debt the Plaintiff Verdias 
declares that he fold a Horſe to the De- differing 
fendant for 40 5. and the Defendant pleads from the 
that he owes the Plaintiff nothing, in Declara- 
Manner and Form as he has declared, and ©9N- 


the Jury find that the Plaintiff fold two 
Horſes to the Defendant for 4o 5s. this Ver- 
dict is againſt the Plaintiff, for it is not 
the ſame Contralt. 21 E. 4.22. 2 Ro. 
Abr. 702. Þ. 1. If in an Action of Debt 
for 24 1. $5. which the Defendant receiv- 
ed to the Plaintiff's Uſe upon a Sale; the 
Defendant pleads that he owes nothing, 
and the Jury find that he owes the 24 /. 
but nor the $5. this Verdi&t is for the 
Plaintiff, and he ſhall have Judgment, for 
it may be that the Nefendant has paid 
the 85. Bargh verſus Philips, 1 Rol. Rep. 
25). 2 Rol. Abr. 702. þ. 7. 
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In an Aﬀtion of Debt againſt 4 v» 
Daughter and Heir of ZB. the Defendant 
leaded that ſhe had nothing by Deſcent 
rom ZB. upon which Iflue was joined; 
the Jury found that PB. was ſeiſed in Tee 
of Land and died ſeiſed, having Iſſue 
the Defendant his Daughter, his Wit 
with Child, which was afterwards born, 
was 4 Son, and lived about an Hour; this 
Verdict is againſt the Plaintiff, becauſe 
the Defendant, the Daughter, has this 
Land as Heir to her Brother, who was 
laſt ſeiſed, and not as Heir to the Father; 
and ſo the Defendant had it not by De- 
fcent from her Father but from her Bro- 
ther; and yet it is Aﬀets in her Hands, if 
It had been ſpecially pleaded (as Dyrr 
368. pl. 46.) Trin. 16 Car. 1. C. B. Die 


verſus Spring, 2 Rol. Abr. 50g. Pl. 6:. 


In Treſpaſs for entering the Plaintiff's 


* Way, and Houſe, and taking his Goods, the Jury 
Part an- 


other. 


may find the Defendant Guilty of entering 
the Houſe, and Not puilty of taking the 
Goods. 1 Rol. Rep. 423. 

In Caſe upon Promiſe, for that the 
Plaintiff having fold the Defendant fo 


much Wood, he promiſed to Pay the 


Plaintiff ſo much Money, and to fetch the 
Wood away by ſuch a Day ; the Deten- 
dant pleaded, it, That he paid the Mo- 
vey, and that he did not promiſe to fetch 
the Wood away by ſuch a Day. It was 
held, that the Jury could not find Fart 
for the Plaintiff, and Part for the Deten- 
dant, viz. that the Money was not paid, 
and that the Defendant did not promiſe to 
tetch the Wood away, &c. for it being 


but 


Of Verdifts. 255 


but one Promiſe, and one intire Thing, it 
cannot be apportioned ; and therefore they 
ought to find all for the Plaintiff, or all a- 
gainſt him. March 100. 

A Verdi that finds Part of the Iffue, 
and finds nothing for the Refidue, is in- 
ſuficient for the whole, becauſe they have 

not tried the whole Iſſue, wherewith they 


were charged. As if an Information of 
Intruſion be brought againſt one, for in- 
\ rruding into a Mefſuage and roo Acres of 
Land ; upon the generai Iſſue the Jury 
find againſt the Detendant for the Land, 
but ſay nothing for the Houſe 3 this is in- 
ſufficient for the whole. 1 [nft. 229. 4. 
In an Aftion of Treſpals, for breaking the 
Plaintift's Cloſe, and beating his Servant, 
the Jury find a ſpecial Verdict as to the 
entring the Cloſe, but ſay nothing as to 
ne Battery; the Verdict is void. 3 Leon. 
3, 94- 
In an Aftion for beating Husband and Part only. 
Wife, if the Jury find the Defendant 
guilty of beating the Husband, and ay 
nothing as to the Wife, the Verdict is void. 
Hard. 166. Cyro. Fac. 263. Latch 6t. 
And ſo it is, if, in an AQtion of Treſpaſs 
for taking a Gown and Mantua, the Tory 
find a ſpecial VerdiC&t as to tne Gown, and 
lay nothing as to the Mantua. 3 Lev. 55. 
But if, in an Aion againſt an Adminiltra- 
tor, who pleads ſeveral Judgments ob- 
tained againſt him, whereupon Iflue is 
taken that they are all kept on Foot by 
Fraud, the Jury finds any one of them to 
be kept on Foot by Fraud, it is ſufficient, 
though they ſay nothing as to the other 
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Judgments, becauſe the Defendant's Plea i; 
found to be falſe in Part, and therefore the 
Whole is inteaded to be falſe. Carr. 15 

In an Action againſt Husband and V.; «, 
for beating the Plaintiff's Mare, and 
other Treſpaſſes, upon Not guilty pleaded, 
the Jury find that the Wife beat the 
Mare, and as to the Refidue, they f:4 
for the Detendant; this Verdi& is in- 
perfect, becauſe it finds the Wite guilty 
of beating the Mare, but ſays nothing as 
to the Husband's Beating her, either by 
way of Acquittal or Condemnation ; and 
the finding the Defendant Not gouity, as 


to the Refidue, extends to the other 'TIr:(- 


afles. But if the Jury had found the 
Iusband Not guilty of beating the Mare, 
the Verdict had been good. The like in 
an Attion againſt 9. and B. for a Battery, 
A. may be tound guilty, and 2. acquitted, 
Nel. 106. 1 Brownl. 209. x Mod. 145. 
i Vent. 93. 1 Show. 350. Cro, Fac. 203. 
$D. A. 73.3; 5. Latch tr: 

In an Action on the Caſe upon Promiſe 
againlt four Detendants, who pleaded the 
Statute of Limitations, viz. that they 


had not promiſed within ſix Years: the 


Jury found that one of them had prom!ted 
within ſix Years, and that the others had 
not. It was moved that no Judgment could 
be given againſt the Defendant, who w2s 
found to have promiſed within the fix 
Years, for this was a Promiſe for Gouds 
fold ard delivered, and was an intire Con 
tract: and therefore they muit all be 
found to promiſe, or clſe it was again{t tic 
Plaintiff, And Pollexſen C. J. Poe! |. 


al.\ 
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ard Rekeby, were of that Opinion, Fen- 
tris ]. contra. Wherefore Judgment was. 
given againſt the Plaintiff. Zlarnd verius 
Baſterig & at", 2 Fenr. 151, | 
If the Matter and Subitance of an Iflue Trye in 
be found, it is ſuffticicnt., T J-/t. 229. 4. Subſtance. 
If an Eje&Ament be brought of twenty A- 
cres, on a Leaſe of twenty Acres, and the 
Nefendant pleads that he did not <je& the. 
Plaintiff; if the Jury find him guiity but 
in 19 Acres, yet the Plaintift ſhall reco- 
ver. But it would be otherwile, it the 
Ifuve was, that the Party did not demiſa 
Dal. 105. Þl. 50. 
ln Debt againſt an Executor for Rent 
due in the Life-time of the Teltator, the 
\ Defendant pleaded a Levy by Dittreſs, 
| and fo he did not detain; the Jury found 
\ that the Aſſignee of the Executor had 
paid the Rent to the Plaintiff, who had 
\ accepted it; but that no Diſtreſs was 
taken; the Court was of Opinion that 
the Subſtance of the Plea was found for 
the Defendant, for it was found that the 
Rent was paid, and fo the Defendant does 
not detain it; and Judgment was piven, 
accordingly. Cect verlus Harris, Cro. Liz. 
149, 
lf there is Surpluſage in a Verdi, the $urpluſage 
Court will rejze& the Surpluſage. 7 H. 6. 
8, 9, 10. 7; 7 20-4 £8. 333.346; 
d9. 11 Mcd. 64, If the Jury give a Ver- 
Cit of the whole Ifue and more, ESC, 
that which is more is Surpluſage, and ſhall 
not {tay Judgment ; for ute per inutile 
Non viitarur. But neceflary Incidents re- 


quired 


Of Verditts. 


quired by Law, the Jury may find. 1 7:1 


227. a. 

In an Attion for breaking a Houfe 'n 
ſuch «a Pariſh and Ward in Lon401, th; 
Defendant pleaded Not puilty, and tt: 
Jury found the Treſpaſs, and that tl; 
Houſe was in the Pariſh, but not in th: 
Ward ; Judgment was given for the };/ 
tiff, for the finding that the Houle wy 
not in the Ward was Superfluous, «rd the 
Parties having admitted it, the Jury ha 
nothing to do with it. Haſſe! verſus 7'x, 
Cro. Els. 283. 

If the firſt Part of a Verdict be {| 
to the Iflue, either expreſly, or by Imp!i- 
cation, and the latter Part any Ways cw 
tradicts the firſt Part; the firſt Part {}al 
be good, and the latter Part void. rr 


Doaeriage T. Fames verſus Harris, 2 7! 


56. 2 Rol. Abr. 7518. P. 11,15, 14 C0. 
Car. 75. 


In an AQtion againſt an Executor, for 


_ that his Teſtator the 16th of O&ober, &£r. 
in Conſideration of 5 /. lent him, pro- 
miſed to pay it ; the Defendant pled 
that his Teſtator did not promite; ie 
Jury found that the Teſtator did prom 
in Manner and Form as the Plaintiff had 
declared, but that the Teftator died 
a certain Nay, which was above a Year be: 
fore the 16th of Offober, &c. the Time 
mentioned in the Declaration, It was te 
ſolved, that the Verdi&t being that the 
Teſtator promiſed in Manner and Form, 
£5. the reſt was Surpluſage, and that the 
Day was not material. Iukerſal veriu 
Sams, Cro. Car. 130. 1 ones 192» 


In 


Of V-erdifls. 
| In an Aﬀtion of Treſpaſs for taking the 
P;aintiff's Sheep, the Defendant juſtifying 
{ur Namage feaſant, the Plaintif preſcri- 
bing for Common for Sheep, and the Pre- 
ſcription being traverſed, rhe Jury found 
that the Plaintiff had Common for Sheep, 
«nd alſo for Cows. "The Court held, that 
was a general Verdict tor the Plaintiff, and 
the other Matter found afterwards, was 
Surpluſage, and void; and Judgment was 
given accordingly. ZBruges verſus Searle, 
Carth, 219. 1 Show. 347. 4 Mod. $89. 
Caſes B. R. 25. | 
| If the Jury in a ſpecial Verdict find the 
Iſſue, all which they find afterwards tro 
the contrary, is Surpluſage., 2 Z4. Raym. 
850, 865. 


Before the VerdiQ is recorded, the When a 
Jury may vary from the firſt Offer of their Verdi& 
Verdict; but after it is recorded, they may be 
cannot vary from it; and that Verdict alered. 


which is recorded ſhall ſtand. 1 [-{t. 229.0. 
68 75 R. 2. Fitzh. Corone (167) 108. 29 
Af. 12.  5$H.9. 22. b. 2 H, HP. C: 
299, 300, Plowd. 211. 2 Rol. Abr. 512. 
P.2. Dyer 204. b. 205.4. fl. 3. 16 Ap. 
15. 11 H. 4.2. Bro. Waiver ae choſes, 
96.16. Furs, pl. 3... 

After the Riſing of the Court, the Jury 
pave a private Verdict for the Defendant, 
and afterwards in open Court contradifted 
it, and gave a Verdict for the Plaintiff. 
[t was reſolved that Judgment ſhould be 
given for the Plaintiff; for the laſt VerdiQ 
which was given openly in Court, is the 
verdict in Fact, and not the firſt, which 
| Was Only allowed for the Eaſe of the Ju- 
rcrs, 
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Private 


Verdidts, 


Of Verditts. 


rors, that they might refreſh them{'rer, 
Moor 33. Þl. 108. and was but Matter 
Courteſy, and not of Necellity ; for th; 
Plaintiff could not have been nonluite, 
nor be demanded upon it, as he co 
upon that given in open Court; an x 
the Juros are charged in open Court, th! 
Verdict ought to be given there opcy 1, 
Plowd. 211. Lyer 209. a. fl. 21, 21H 
H. P.C. 299, 300. 

After the Jury hare agreed in thr 
Verdi&t in Cauſes between Party and Party, 
if the Court be riſen they may give ; 
privy Verdi& before any Judge of the 
Court, and they may eat and drink, and 
the next Morning in vpen Court may cither 
affirm or altcr their privy VerdiC, and 
that which is given in Court fall itard, 
1 Inſt. 229.b. 

A private Verdi& piven out of Cour; 
before any of the Judges of the Court, is 
{o called, becauſe it ought to be kept i:- 


_ cret and private from each of the Parties, 


until it be affirmed in Court. 1 1}. 
228. 4. 

Giving a private Verdi& is only ſuffered 
for the Eaſe of the Jurors ; and upon {uct 
a Verdi before>the Fultices, none of the 
Parties ſhall be demanded ; (nor the Plain 
tiff be nonluited) and if one of the Jr 
rors die between the firſt Verdict and [16 
ſecond, or if the Judge die, the Vers 


taken before is void ; and yet neither the 


one nor the other, after Verdict giv", 
ſhall hinder, but that Judgment ſhall v 
given, Moor 33. fl. 168, Plored. 211: 


And 


Of I eerdicts. 

And ifhe next Day the Jurors will 
ſ;y nothing, the Acceptance of the private 
Verdi ſhall be to no Purpoſe. Moor 33. 

. 108. 

In criminal Caſes of Lite and Mem- 
ber, the Jury cannot give a private Ver- 
dit, but muſt give it openly in Court. 


i Joſt. 225. b. 3 Juſt. 110. 2 H. H.P, 


C. 300. 2 Hawk. ÞP.C. 439. Cc. 47. 

An Information was exhibited againſt 
the Lord of a Manor, for opprefling his 
Tenants, and for ſeveral Mildemeanors 
the Jury gave a private Verdict in the 
County of the City of Z. Whereas the 
Information was laid in the County at 
large ; and this being objeQted as illegal, 
the Court ſaid, it is intended - that no pri- 
rate Verdict can be given in criminal 
Caſes, which concern lite, as Felony ; be- 
caule the Jury is commanded to look up- 
on. the Priſoner when they give their 
Verdict, and ſo the Pritoner is to be there 
preſent at the ſame Time; but in crimi- 
nal Caſes, where the Defendant is not to 
be perſonally preſent at the Time of the 
Verdict, a privy Verdict may be given. 
Tre King againſt Ladſingham, T. Raym. 
193, And ſo it was ſaid was the uſual 
Louiſe at the Aﬀizes. 1 Vent. 97. 


New 
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\ granted, 


When {rſt TOLT C. ]. There have been ne 


New Trials. 


New Trials. 


Trials antiently, as appears from thi, 

that it is good Challenge to a Juryman, t 
ſay that he hath been a Juror before i; 
the ſame Cauſe. 2 Salk. 648. 
Parker C. J. The Granting new Tr; 
began about 1652, when the firit ney 
Trial was granted for Exceſlivene ſs of 1)s 
mages. Hl. 12 Ann. B. R. The 
againſt Helſton Corporation, 10 Mid. 1, 
and cites the Caſe of JIo0d verius Gi: 
ſton, Sry. 462, 466, as the firſt Caſe c& 1 
new 'Trial that we find in our Books, an! 
that it was after a Trial at Bar; and that 
one Reaſon why we do not find this Prac- 
tice more antient, may be, that there ar: 
no Reports of old Motions. Mich. 1-1: 
Z. R. The Qneen againſt Bewdlry (ir 
poration, 1 Þeer Will. 213. But it is fi 
to have been denied to be true, that n-v 
"Trials began ar that Time. MMch. 175% 
B. R. Dormer verſus Forteſene. 
After VerdiQ& for the Plaintiff, it ws 
moved, upon Ceriificate of the Juv? 
that it paſſed againſt his Opinion, tvat 
Judgment might be arreſted, and thi 
there might be a new 'Trial, as had be! 
done heretofore in like Cafes. But R'- 
J. contra, though it has been done in ttt 
Common P.eas, for it was too arblitz!) 
tor them to do ir, and you may have V6 
Arttaint againſt the Jury, and there !$ 
I vinel 


New Trials. 


ther Remedy in Law for you ; but it 


ere good to adviſe the Party to ſuffer @ 
ow Trial for better Satisfattion. And 

: the Defendant take four Days from 
zence to ſpeak in Arreſt of Judgment, if 
he Poſtea be brought in; it not, then 
pur Nays from the Time it ſhall be 
rought in. Mich. 24 Car.1. B. R. Slade's 
aſe, Sty. 138. 

On a Motion for a new 'Trial in an Ac- 
ion for Words, 1500/1, Damages being 
piven, the Counſel for the Plaintiff op- 
pol:d it, as being without Precedent. 
/yn C.J. faid, it is in the Diſcretion of 
he Court, in ſome Caſes, to grant a new 
I'rial 3 but this mult be a judicial and not 
n arbitrary Diſcretion; and it is frequent 
n our Books for the Court to take Notice 
pf Miſcarriages of Jurics, and to grant 
ew Trials upon them: And it is for the 
cople's Benefit that ir ſhould be ſo; for 
ne Jury may ſometimes, by indirect 
JDcalings, be moved ro Side with one 
arty, avd not to be indifferent betwixt 
hem 3 but ir cannot be ſo intended of the 

K.ourt: Wherefore let there be a new 
$I rial in the next Term, and the Defen- 
W:nt ſhall pay full Coſts, and Judgm-nt to 
Þc upon this Verdi, to ſtand tor Security 
$o pay what ſhall be recovered upon the 
ext Verdict. Mich. 1655. Wood verſus 
$ ſton, Sy. 466. | 


8 Where a VerdiQt is had in Purſuance of ſy what 
$n Order made art the Aſizes, grounded Caſes. 


P" wo Agreement, if the Plaintiff refuſes 
8 ſtand to it, the Court will grant a new 
2 Trial 


New Trials. 


Trial. Paſth. r5C. 2. B. R. Hove! res 
ſus Smith, 1 Keb. 478. 

A Motion for a new Trial on Supo-' ic 
of a Dced inrolled ſuddenly trumped 
the Defendant at the Aſhizes, wherhy 
he ſuffered a Verdi againſt him, whe: 
as there was no ſuch Deed ever inrol!:, 
but the Court would not grant it, althous\ {R'E 
there was no Remedy againſt any of ts: 
Parties for Forgery or Perjury. Mc 1; 
je 2. B. R. Ney verſus Tucker, 1k; 
560. 

It was infiſted upon as a Rule, tht r» 
thing ſhall be a Ground to direQ a nw 
Trial to avoid a Judgment at Law, thit 
would not be Ground tor a Bill of Kev. 
to reverſe a Decree; and a Confteflion 
1equent to a Decree is no Ground tor 1 
Bill of Review. 1 Ch. Caſes 43. 

The Court ſaid they would hardly grant WR 
a new Trial where a Verdict might b- WF 
come Evidence in a criminal Caulc. 1, 
11.3. Richardſon verlus Williams, (:/! 
B.R.319. 

 Curia: If there be Evidence of b1 
Sides, and Verdi& againſt the Streu2' BR 
Evidence ; if ſuch Trial be not pe: empt0,i 
there ought nor to be a new Trial. 0:8 
neral Cauſes of new Trials arc want o 
due Notice, Practice with, or Milden*«W 
' nors of the Jury, in either Party or 3: 
Agents, the Abſence of ſome mutrj 
Witneſs, which they could not then i: 
Verdi& againſt Evidence, excctiive V*I 
mages, £5c. Hil. 12 WW. 3, B. R. 1" 
Caſes B. R. 439. Viae 2 Vern. 575, i v 
Et I 


=_— 8. 
z 


New Trials. 
Fg. Abr. 378, 11 Med. 1, 10 Mod. :0:, 
2 Med. 264- 

In an EjeAment tried at Bar, the Que- 
tion was, Whether the Defendants were in 
Poſſeſſion of all or any Part of the Premiſſes 
jn Diſpute. The Evidence that was given 
toprove the Pofſeſſion was uncertain; the 

ury found that the Defendants were not 
in Poſſeſſion of all or any Part of the 
Premiſſes. It was ſuggeited for a new 
I'cial, that this Fa& is found by the Jury 
xpreſly againſt Evidence ; bur the Mo- 
ion was denied, and the Court in dcliver- 
ng their Opinion, laid it down as an 
ndoubted "Truth, that if the Evidence 
de doubtful, no new T'rial ſhall be granted, 


dut it mult be contrary to Evidence. Hl. 
3: Geo. 2. B. R. Dormer verſus Parkhurſt. 


Bny Rule in Law, that one Trial ſhall 
Wot bind the Inheritance, for it would in 
W proper Action ; but a Decree in Chan- 
Wery is final: Therefore one Trial upon 
WB" luc direted, may ſettle the Right. 
J”-!, Lomax verſus Rider. 

8 Upon an Iflue Deviſaver vel 20, which 
ps found apainit the Heir at Law, it 
W'25 urged for a new Trial, that it was 
© Rule of the Court, not to bind the 
| heritance without two 'I'rials at leaſt ; 
Wn in Caſe of an Eje&ment at Law, the 
W2rty is at Liberty to try his Fortune 70- 
Ws 40res, £c. Burt the Lord Chancel- 
Br [aid he knew of no ſuch Rule, and as 
WP thc Caſc of an FjeAtment at Law, he ſaid 
: N:-* tho 


The Reaſon why one Trial in Eject In Reſpe& 
ent will not bind the Inheritance, is of the 
Wrom the Nature of Action, and not from {\ction. 
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Flard Ac- 
tion, 


the antient Courſe of Law was otherw!i{- 
tor in a real Aion, as Aſlile, £5c. Rec. 
very therein was always a Bar to a nc 
Aſtiſe, and the Party grieved was put to 
a Writ of a higher Nature, &c. and the 
trying 707105 guiries, upon an Ejectment, 
is owing to the new Prattice of tryitp 
Titles that way, wherein the Partics bc- 
ing fictitious, one Trial cannot be made 
Ulſe of as a Bar to another. And a new 
Trial was denied, no Afﬀdavit or Certih- 
cate of the Judge being produced. 11-7, 
4 Geo. 2. Canc' Anon, Vide rt Sid. 144, 
2 Salk. 644. 2 foll. 225. 2 Fent, 351. 
In an Action upon the Caſe for the I) 
fendant's negligently keeping his Hire, 
whereby Plaintiff's Houſe was burn, « 
Verdict paſſed for the Defendant ; and tho 
Holt C. J. declared he was not fatishcd 
with it, the Court, after Debate and 
Conſideration, retuſed to grant a new Trial, 
becauſe it was a hard Action. Mic". 7 
IW. 3. B. R. Sinith verſus Frampton, 2 S's. 
644. 1:L4. Raym. 6:2, 63. 5 Mod. $5. But 


' in a like Action, after a Verdi had pal 


ſed for the Piaintif, a new Trial wzs 
eranted. Paſch. 5 Ann, B. R. Diiny 
verſus Haze, 2 Salk. 6553. 

Ihe L.cffor brought an Aﬀtion of Tro- 
ver againſt the Leſſee for 'I'rees cut down, 
and the Jury gave a Verdict for the J)e- 
fendant ; bur becauſe the Leflee cut down 
the Trees in trenching, whereby th* 
Plaintiff had a ercater Advantage, the 
Court would not grant a new Irial. _ 

In an Attion for 50 1. Penilty, tor 1: 
ting half a Pint of Cherry Brandy ; !8* 


4C 


Nezw T1 als. 


Fat was proved upon the "Trial to be done 
by the Defendant's Wife ; bur feveral Cir- 
cumitances appeared to ſhew that ſhe 
was unwarily drawn into it by falſe Pre- 
tences. {Eyre C.J. who tricd the Caule, 


directed the Jury to find for the Plain- 


tif, but they tound tor the Defendant, con- 
trary to Evidence, A new Irial was 
moved for, but denied, the Aftion being 
hard, and the Caſe having been repre- 
ſ-rted to the Commiſtioners of the Excile, 
they refuſed to direct a Proſecution. 
Paſch. 6 G. 2. C. B. Philips Xn rant 
verſus Scullard. 

In an Action upon the Statute of Tus 
and Cry, a new 'I rial was granted after a 


Verdict for the Defendant. 2 42k. 644. 
1 1.. Raym. 6:, 65. 
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Upon Non affuirf/it pleaded, the Jury fence 
found for the Plaintiff, though the Defen- tending to 
dint gave good Evidence of her bemg avoid a 
married; and the Court rcfuſed to grant ajult Debt. 


new Trial, becauſe there was no Reafon 
why the Defendant, who lived here as a 
Feme Sie, ſhould let up Coverture to a- 
void Payment of her juſt Debts. Tf. 
£1. 5. B. R. Dcerly againſt 7 be Dutcheſs 
of Mazarine, 2 Salk. 6 46. 

On an Action of Debt againſt an Heir, 
upon the Bond of his Anceſtor, the Ie- 
tendant pleaded Ricms for deſcent, but by 
omitting to produce a Settlement at the 
Irial, a Verdict was found for the Plain- 
WE and the Court refuſed to grant a new 
Trial, becauſe it was an hone(t Debt. 
2 Salk. 647, 3 Salk, 361. Holt's Rep. 
76, 107, : 

N 2 A 
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Prolecu- 
tions, 
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A new Trial will not be granted, wi::- 
the Defendant is acquitted in criminal 4nd 
capital Caſes; but it may be gram 
where he is convicted. 1 Lev. 9. I: 
ManſeI's Caſe, x And. 103. 1 Sid. 49, 
14.4. Raym. 63. 

_ Upon an Inditment for Perjury, the 
Witnefles who could prove it, were urre!- 
cd for great Sums, as they were going t9 
the Aſlizes, and fo could not be preſent 
at the Trial ; and thereupon the Nefen- 
dants were acquitted. Upon Affidavit of 
this Matter, the Court was movcd tor 4 
new Trial, he for who'e Benefit the Per- 
wury was, being found guilty of contriving 
ih1s Arreſt ; but all the Court except 11771 
Pant J. laid they could not grant a nw 
ran + . . . 
I rial in Perjury, becauſe the Recor! « 
rhe Acquittal was before them ; and thy 
{aid rhat all the Juitices of Serjearrs 1:3 
in Fleet-Street were of the ſame Opiniun, 
But I/indham J. ſaid, that the Books ar: 
only, that the Life of a Man is not to bz 
put in jeopardy twice for one and the {:me 
Offence, but this is a Crime which dun 
not reach Life; and therefore he was tt 
extending Juſtice, that the Innocent migit 
n.t be puniſhed for the Guilty, clpecia.y 
when the Means by which the Party c: 
ſcaped Juſtice, is a greater Crime than tn! 
firſt. And Aclyag C.J. in a MSS Ry 
port of his, ſays, that Hyde, 7<c1/1", 
and himfelf, agreed that no Tria} ug: 
ro be where the Party was once acquitted 
for any Crime that concerns Life or Mem 
ber, or which would make the Party !t- 
famous; and that the Miſchicf might Þ- 

very 
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rery great, if the Party fliould he put to 
a new Trial, for then his Adrverl.iry would 
{ce where he failed, and might uſe ill 
\[cans to prove what he failed in before ; 
2nd that upon Search, no Precedent was | 
{ound that ever any new Trial was oranted t 
| in ſuch Caſe, except two, in the Time of 8 
* the late Troubles, which [xviſden J. ſaid | 
| were by Conſent, and the Court did not by 
regird thoſe Precedents, as dittering trom 1" 
ali in good Times. Ach, 15 Car. 2. Kew 1! 

| 

| 


verſus Fenwick, 1 $14. 149, 153. 1 Lev. 0 | 
124 

Upon an Information in the Nature of | 
a Quo Warranto aguinit the Defendant, ; 
for exerciſing the Office of a Mayor &f 
Shafrsbury, the Jury gave a Verdict tor ki 


the Defendant. Price Bar. who tied 
he Cauſe, certified, that in his Opinion, 
the Verdict was againſt Evidence. Upon 
4 Motion for a new Trial, it was debated | 
whether a new 'I'rial ought to be granted | 
in Caſe of an Information, which it was | 
infiited was a criminal Proceeding ; the | 
Court was equally divided; whereupon the 
reit of the Judges were adviſed with, bur 
E they being alſo equally divided, no new 
© Trial was granted. Mich. 5 Geo, B. R. 
S Nex verſus Bennet, Vide r Sid. 59. 1 Keb. 
39. 2 Keb. 403, 179, 226, 404. Comb. 
$3, 75. 8 Mod. 289, 1 Show. 336. 12 
s ÞJN[:4.8,9g. 1 Ld. Raym. 63. 2 Salk. 646. 
i J Salk. $62. : 
Gould J. No Caſe can be inſtanced of a Wh 
Verdict's being ſet afide (and a new Trial Orr 
| new 'I'rial 
granted) where there hed been a Defence, g.11 þe 
N 3 and granted, 
after a Defence made at the tilt Trial, 


ary I. $5667 441.2561 


$70... New Trials. 
and full Evidence, except it were tor *!- 
ter diſcovered after the Trial, 

Where a Man has a Nattcr of Dc; 
and knowing thereof, goes to 'I'ri.!, ::; 
puts the Plaintiff ro the Charge of provi}! 
his Iffue, he ſhall never after, in Rf. : 
of that Matter, have a new Trial. _1/:-. 
3 I. 3. Warſon verſus Sutioir, Caſes Þ 1 
$33, 584. 

In Cafes of Default, tn delivering 4 tr:: 
Copy of the Iſfue, of due Notice, «& : 
common Jury being returned inltead «& 3 
{ſpecial one, a new Trial has been denicd, 
becauſe the Nefendant had made Detence. 
2 'F' ent. 53: 2 Salk. 646: Caſes BR 
507». | 

For on: In an Aftion for an Adault againlt thre: 
v 4ere ie- Defendants, two were acquitted and «n: 
veral De- was found Guilty ; bur, as the Judve cr 
ferdants. tified, againſt Evidence, On Motion cr 
a new 'Trial, the Court ſaid it could not 
be grantcd at all ; but the two Detend.n's 
conſenting to a new Trial, and to quit 
their Coſts, and the other Defendant con 
lenting to pay Coſts, a new Trial ws 
oranted againſt all. Hil. 11 I. 3. 3:5 
verlus Spark & al, Caſes B. R. :*;. 
Mich. 5 Ann, B. R. Berrington's Galt, 
3 Salk. 362. 
ObjeAions An ObjeQion againſt a Juror, for wi." 
to, and he might have been challenged, 1+ i 
Aliſde- Cauſe br a new Trial. Sy. 160, 123: 


meanorsin 4 oy, 30. 11 Mod. 119, 
the Jurors. Migbchaviour in the Country /as by th: 
Plaintiff's delivering Papers to the Ju) 
after they were gone from the Bar| 1s!" 
Cauſe for a new Trial, though Fein 
R 
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by Aﬀidavits, unleſs indorſed on the Po- 
flea. Cro. Eliz. 189, git. 1 $:4. 235. In 
Caſes of giving the Verdi by Votes or 
calting Lots. Vie 1 Keb. $11. Comb. 
14. For giving the Jury more Money for 
their Trouble than they ounht to have. 

1 Vent. 30. | 
The Sherift returning a Jury contrary 
to a Rule of Court, or committing any a 
ſuch Irregularity to the Prejudice of either Fl 
Party, is a good Cauſe to ſet aftde the 1! 
Verdict. 11 Med. 1. 3 Ch. Rep. 42. | 
| 


New Trial granted for Embracery, 2 Yer. 

173. becauſe the Foreman had declared 

the Plaintiff ſhon!ld never have a Verdict, 

whatever Witnefles he produced. 2 Salk. "vii 

635. See more of theſe Matters, Gro- [ 

venor verſus Fenwick, 5 Med. 155. 2 '1 

Salk, 650. Herbert verſus Share, 11 Med. [ | 

111. Baker verſus Nvles, Rep. of Pract, "ih 

ia C. B. 65. Parker verſus Thornton, = 

2 Ld. Raym. 1410. ! 

A new Tri] ought not to be granted Witneks | 

for want of Evidence which the Party abfent, or |} 

might have had at the Trial, and hadof ill 

not; but if he can prove that En Fame. 
deavours had been uſed, but prevented by 
ſome unforeſeen Accident, as Sickneſs, 
&c. it may be a good Cauſe for a new 
Trial. Mich. 2 Ann, Warren verſus Frz, 
| 6 Mod. 22. Vide x Keb. 485. Freem. 
\ Bo. Cochcroft verſus Smith, 11 Med. 
52. 'The Witneſs ſhould make Afﬀdavit 
\ of what he knew, that the Court may 
judge of it, whether it be material. 2 


Salk, 645. 
| N 4 That 


— 
* ws 7 a 4 


272 New Trials. 

That the Defendant arreſted and ;| 
prifoned one, of the Plaintiff's Wity-!.. 
till the Trial was over, is a good (yl 
for a new 'I'rial. Afich. 6 Ann. B. BR. : 
vics verſus Daveril, 11 Mod. 141. 

'Fhe Ornns Probandi lying on the of 
Side, and the Witneſſes being Sea tart 
Men, a new T'rial was denied. £Zecl 7 
the 11}, 1718, {ſadia Company agaiui! t 
kins. | 
_ Tt a Witneſs who proved a Boni 2: 
Tri:l, which is ſuggeſted to have bu 
forged, had been convicted of I'ci iis, 
or the Party of Forgery, tt is -a £404 
Cauſe for a new. Trial. 2 Fcrz. 5-5 
457- 

Jodge not It 15 a good Cauſe to grant a new 'I..! 
admitting that the Judge who tried the Caute, over 
Evidence, gyled good Evidence, or admitted tha! 
or aGmit- y.hich was no Evidence ; and that thou? 
ting that the other Party has Remedy by Bil! « 
which wad p.ceptions.” -6 Aled. 307;. 242. 5 Mi 
be Eve ne pions . 307, 242, 7 Mt 
YO = Trial by Provife la ag AQtion's 
New NMat- oginit an Adminiſtrator, who had pled 
ter Ciico- Plene Adminiſtravit, the Defendznt b- 
vered _ Ing Put to prove the Payment ot 5 
*oCP, before the Plaintiff's Original, and not b:- 
ing able ſo to do, a Verdi& went a941!! 
him 5 but afterwards finding the Nor; 
whereby his Witneſs was enabled to pro:- 
that Matter, on a Bill in Chnncery, « vc 
Trial was granted. Chanc. Prec. 193, 194 
z Fern; 431. £9. Ab. 371. #2 
New Trial of an Iffue denicd uv" 
Evidence diſcovered ſince the Tria), tt 


} 
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it was urged for a new Trial, that one 
Trial ought not to conclude, eſpecially 
where a Freehold is in Queſtion, 21 Par. 
1-17. Z£fiſcopus Dunelin' verius [14- 
acl. | | 

Motion for a new Trial, on Suggeſtion 
” that the Defendant had made a Miitake 
upon the Trial of the Iflue in a Point of 
Evidence, which would have encountered 
the Evidence given againſt him, and which 
Miſtake had been diſcovered fince the 
'Trial, Motion denied, Gibb. 46. #F ide 
* TJhon verſus Ballard, » Mod. 54. 

If the Party have a Caulc of Challenge, 
and knows of it before the Trial, and 
does rot challenge, he ſhall nut have a 
new Trial : Conrra, it he had not timely 
Notice of it. Herbert verſus Shaxe, 11 
Mzcd. 119. Antea fo. 250. 
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* New Trials are ſeldom granted by Exceſiive 
> Reaſcn of exceſſive Damages, in Actions Damages, 
* for ſcandalous Words, or the like; nor by 
Reaſon of the Smallneſs of Damages, un- 
X leſs rhere be a Contrivance ; and in ſome 
= Caſes the Court hive increaſed the Da- 
= mages, 1 Keb. 133. þl. 59. 1 Lev. 97. 
= 2: Zones 200. Comb. $57. 2 Barnard. 
W.iep. i B.R. 179; Trin13 GC. 2. CC. 
* Lord Goreer verſus Heath, 2 Salk. 647. 
> Put if it plaicly appears that the Da- 
| ; mages are unjuſtly exceſlive, as if on an 
2 Acton for a Promiflory Note of 20 /. 
the Jury ſhould give 2 or 320). Namages; 
: there | apprehend a new Trial may be 
* granted, 
z 
: 


+. 
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Againſt E- 


vidence, 


New Trials. 


On a Motion for a new Trial, becau7; 


the Verdict was againſt Evidence, Aj 


and where Javits of that Matter is not a ſufficic;: 


the Judges 
Certihcate 


necellary, 


Foundation to grant it, but the Certi;- 
cat2 of the Judge who tried the C:u', 
Hill verſus Hill, Sele&t Caſes in Chan. 1: 
Soar verſus Danvers, ibid. 209, Ii; 


3 Reb. 351, 352, 398. 12 Mod. 356. S'1! 


462. But a new 'Irial was dircCte(, 4 
though there was no Judge's Certificate, 
nor no Evidence, but what was in tl! 
Party's Power at the Time of the #6 
Trial; but one Part of the Order dircc}. 
that the former Verdict ſhould not | 
piven in Evidence at the new Trial, 1:5, 
16, 1726. Floger verfus Pohnſ6n.. 

| Bill by the Deviſce of Land gant? 
the Heir at Law, to eſtabliſh the Wi.! 
of the Teſtator 3 and upon the Hezuriny, 
the Iflue Deviſnvir vel non, was dirccte( 
to be tried at Law; and afterwards u»- 
on the Trial, there was a Verdi tur 
the Will. And now the Deteniants 
Counſel moved for a new Tria!, wii 
out any Certificate from the Judge, ot 
Afﬀidavits relating to the Trial ; but !n- 
filted it was a doubtful Caſe, and Evi 
dence both ways; and that by the Rucc 
of the Court, the Inheritance of an Tlcir 


at Law ſhall not be finally bound and 


concluded by one Trial. King C. ſui, 
he knew .of no ſuch Rule of Court, and 
he ſaw no Reaſon for it, and denied th? 
Motion ; but gave the Defendant Lea5© 
to apply to the Judge, and if he was nt 
{ſatisfied with the Verdi, they might 

moe 
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move again upon ſuch Certificate, Alich. 
4 G. :. Durant verſus Durant. | 

As to other Matters in general, for 
Granting new 'Trials, vide 4 E.;. 15. 
Bro. Ine join. fl. 5. Engqreſt, pl.g. 1 Ch. 
Ca. a3. 2 Freem. 118. 2 Pern,q5, 240. 
+ Salk. 273, 625, 645, 648. 12 Mod. 253. 
2 Vern. 437. Chan. Prec. 193, Eq. Ab. 
218. 11 Mod. 118, 119, 2c6. 1 Peer Il. 
213, 


A new Trial granted after a Trial at When to 
Bar. 1 Si4. 235. 2 Vern. 437. Ch. Prec. be moved 
194. 12 Afcd.y3, 128. 1 $14. 58. pl. 26. lor. 


contra, unleſs Corruption or Miſdemeanor 


in the Jury. 1 $14.58. fl. 26. 2 Jones 


224, 225. 2 Salk. 648. Carth. 5c5. [L4. 


'Rayin. 514. Hil. 12 Geo. 2. Dormer 


verſus Forteſeue. 7 Med. 37. 2 Salk. 650. 


Siyl. 462, 466. 2 [.d4. Raym."1560. 2. 


Peer IVill. 563. 1 Peer Will. 213. 2 Salk. 
653» 
Whether after a Nonſuit. 3 Keb. 811. 
Rep. of Prat. in C. B. 63. 

Not after Motion in Arreſt of Judg- 
ment. 2 Salk.647. 12 Mod. 158. 

Not regularly after a View. 11 Mod. r. 

Net in an inferior Court, nor after 
the Party has reſted a long Time. 7 Med. 
"4. 2 Salk. 650. 3 Salk. 363. & Moda. 
264. G:. Hiſt. C. B. 38. 

A ſecond new Trial when it may be 
granted, 2 Saik. 649, 6 Mod. 22. 

On a Motion for a new Trial, the 
Verdit being againlt Evidence, it was 
objected, thar there being a ſpecial Ver- 
dict, no new 'I'rial could be prantcd, for 
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New Trials. 


by. the Counſel's ſigning the ſpecial Ver. 
dict, they had conſented to it; the I,:rd 
Ch. Bar. ſaid, that the Jury found thi; 
Verdict contrary to his Opinion and 1): 
rection; and he thought the ſpecial Ver. 
dict no Hindrance of granting a nc 
Trial ; for if there was a Matter of Ta, 
the Counſel muſt ſign the Notes, but may 
waive it afterwards. Price Bar. (uid, that 
the Lord Ch. Bar. being of Opiuin 
that the Verdict was againſt Evidence, 
he thought there mult be a new 'Tri:, 
and the Counſel having figned the {p-- 
clal Verdict does not alter the Cair, ti; 
it is only ſaving a Matter of T.,aw, «nd 
is ex abundanti, and does not |», 
when the general Part of the Verdict :; 
wrong ; but then if the general Part 


the Verdi is againl{t the Plaintiff «- 


gain, he will ſtill have the Benefit of ar- 
guing the Point of Law, which will b-: 
a Hardſhip upon the Defendant ; and 
therefore the PlaintiF ought to come 
into Terms. Page Bar. thought thre 
mult be a new 'I'rial; but if the Þ.ain- 
tiff had put the Defendant to the Chars? 
of arguing the ſpecial Verdi, it woutd 
then have been too hard, but now n0 
more Expence than it it had bcen 


oeneral Verdict, Namnicck verſus Fit: 


well. 

Where there is a new Trial direQcd, 
the Party, that moves for it, mult pi) 
the Charge of the former, and depot 
Money for the Charge of the new 1: 
al. February 17, 1724. Lord St. Cc% 
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New Trials. 


verſus Martin. But this ſhould be un- 
deritood, where the new Trial is grant- 
ed on the Merits of the Cauſe, and 
not where it is granted for [rregularity. 
Caſes B. R. 370. In many Caſes the 
Court in granting a new Trial, will or- 
der that the former Verdict ſhall {tand 
as a Security, for otherwiſe the Party, 
againſt whom it paſſed, might ſpirit a- 
way the Evidence, on whoſe Teſtimony 
it was obtained; and fo without any Cor- 
roberation of his Right, deprive him of 
the Benefit of his Verdict. Coſis B. R. 
439. 
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Trial by 
Record, 


Trial by 
Inſpec- 
tion, 


Farions Methods of Trial. 


Of warious Methids of Tijin; 


Matters of Fatt. 


'F HOUGH Matters of Fa& are mo{ 
generally triable by Jurics, yet +1 
ſome Caſes they are determinablc by oth; 
Kinds : 

As if av Action of Debt, or a $77 
Facias be brought upon a Judgment : «r 


if a Defendant pleads that the Plaint.# {; 
outlawed, or that the PlaintiF forme'; 


obtained a Judgment againit him for th: 
lame Debt; the Party againſt whom |; 
Record is pleaded, ſhall not be admitted to 
contradi& any 'T hing that is contained inth- 
Record ; for the Records of a Court of tc- 
cord are of that Authority and Credit i» th: 
Law, that no Averment, Plea or Proot {h:.! 
be received againit them ; but the Party 
muſt cither alledge ſome Matter, wi.c! 
admitting the Record and the "I ruth « 't, 
avoids the Effet of it, or he mult {iy 
that there is no ſuch Record : then t-: 


other Party averring that there is tuch : 


Record ;*this is an Iffie in FaCct, and #4 
be tried by the Record itlelf, and not '/ 


A Jury ; and if the Party whoſe Action vr 


Defence was grounded upon ſuch a Kecor, 
roduces the Record he has plezic.; 
Fon ſhall be given according:y, \ 
every Thing contained in the Record !!4. 
be taken for an undeniable 'I'ruth. 
IF upon an Iflue in Fa@t the (Queſtion 


be, whether One of the Partics was wh 
| Int.nt 
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Farious Methods of Trial. 


Infant under the Age of twenty-one Years 
at the Time of his doing ſome particular 
Ac: this Queſtion ſhall in ſome Cates be 
tricd by a Jury, and in ſome Caſes by In- 
ſpe&tion of the Judges. If in an ACtion 
the Defendant pleads that he was an Jn- 
fant at the Time of the Debt contracted, 


and the Plaintiff ſays he was of full Age, 


this Iſue fhall be tried by a Jury. 

But if a Man brings a Writ of Error, 
to reverſe a Fine or common Recovery, 
for that he was under the Age of twenty- 
one Years when he levied the Fine or 
ſuffered the Recovery ; or brings an 4:- 
4:17 Qrerela to reverſe a Recognizance 
or Statute-Merchant, or Staple for the 
fame Reaſon, and Iflue is joined upon that 
Mattcr, fo that the Queſtion 1s, whether 
he was of full Age or not; this ſhall be 
tried by Inſpection of the Judges, and not 
by a Jury, 9 Co. 30. 6. for theſe Things 
which Judges of Record do as Judpes, 


| ſhall nor be tried by a Jury ; and the Reax- 


lon is, becauſe the taking a Fine, Recog- 


nizance, £9c. are judicial As, and teken - 


by a Court or Judge, and the Law will 
not give Credit to any Averment fo dero- 
gatory to the Honour of thoſe, who are 
preſumed to at with the greatelt Inte- 
grity, and will admit of no Evidence leſs 
thau that of Senſe, in a Matter of to 
high a Nature, 1 Txt. 389. 6. But in 
this Caſe the Party mult bring his Wriz 
of Error, or Audita Dnuerela, and be in- 
ſpeed during his Nonage, and if it be 
recorded that he is within Age, the Fine, 
&C, may be reverſed after he attains 


his * 


280 Various Methods of Trial. 


his full Age. 1 $4. 322. Hob, 224. 0 
Trial by InſpeC&tion, the googes may in 
form themſelves by other Proof, as by t:: 
Oath of the Infant, the Afidavits of oth+r, 
Church-books, Ec. 2 Rol. Abr. «-: 
Stile 456. 1 Vent. 6g. In all Caſes wh: 
the Matter may be tried by the Infpccticr, 
Examination or Diſcretion of the Judo: 
they may refuſe to try it, and compel th: 
Party to try it by a Jury, 2 Ro. ir, 
573. fl. 9. Bro. Trial 60. In an Appeal 
of Maihem, the Court, at the Prayer « 
the Defendant, may adjudge upon th 
View, a Mathem, or no Mathem ; 
this 'Trial ſhall be peremptory to the Pr: 
ties. 2 Rol. Abr, 578. F. #1. r, 2. 1d 
cy ſhall be tried by Inſpe&ton, for that 
may be diſcerned, and ſo cannot T,un.cy 
Skin. 5. 
Trial by Legality of Marriage, general Ba{tar's, 
the Bi- FExcommunication and Profeflion, rc tr/.- 
ſhop's Cer- ble by the Certificate of the Biſhop ot 
tificate. the Dioceſe. 1 1ſt. 74. a. 

But where a Marriage de fatto is iu 
cient, and the Lepality or Illeguality not 
materia}, it ſhall be tried by a Jury. 2 $1, 


437+ | 

Special Baſtardy ſhall be tried by a Jur), 
as where it is pleaded that the Dem ndant 
was begotten between 7. FS. and 1.6. ind 
bern before Eſpouſals, and afterwards F\ 


pouſals took Fffe&t between them ; for |! 


this were to be tried by the Biſhop, ': 
would certify the Demandant to be lawtu, 
being ſo by the Spiritual Law, but nt by 
the Common TI.aw. and as the Suit touches 1 


temporal Inheritance, it muſt be Getr 
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arions Methods of Trial. 


mined by the Common Law. Finer, Tit. 
Trial, 42. ÞP. 45. fl. 23. 

The Cuſtoms of London ſhall be tried Trial of 
W y the Mayor and Aldermen, and certi- the Cu. 
W (God by the Mouth of the Re@&corder. 
1. 6. n Inſt. 14. 4. 2 Rol. Abr. 579. Londun. 


The Certificate is not to be made in Wri- 
ting, bur the Recorder of Lonaun is to 
certify by Word of Mouth; for the Re- 


* corder is intended to be the be{t conulint 


of the Cuſtom, and he is ſuppoled ro be 
always in L071; and therefore jt is tor 
the greater Nignity of the Court, that ke 
attend in Perſon to give Satisfaction there- 
io, than to make a Certificate, which will 
ailo require Witnefſes to prove it, ard 
conſequently more "Trouble and Delay in 
it, Trin. 13 Car. B. R. but not if the 
Cuitom do concern the Mayor particulatiy ; 
per-Roll-C:4: Gi Þ, Rez 51; 11 Certft 
cate, Bro. Tit.  Lonacn, 15, ':-Foucs 
149. 


[n certain Caſes, as in Debt upon ſim- Trial by 
pic Contraft, the Defendant at this Day Wager of 
may wage his Law ; and if he will {wcar Law. 


that he owes not the Money, and eleven 
of his Neighbours, whom he mult bring 
with him, will ſwear they believe what 
he has ſworn to be true, he ſhall be 


quit of the Debt: And the Reaſon of 
tits Is, that as the Plaintiff has truſted to 
the Honeſty of the Defendant, in lend- 
ig his Money without Specialty, he ought 
to truſt his Conſcience in the Diſcharge. 


i Joſt. 294, 295. 


In Dower, or an Appeal brought by a Trial by 


Voman of the Death of hcr Husband, or parol 
; in Proofs. 


9 Co. ttom., of 


_ 


y3 
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Frial by 
)ficers 

of the 

Cuurt. 


Trial by 
Battal, 


arious Methods of Trial, 


In an Afſize btought by a Woman, ut, 
was the Wife of B. if the Tenant gr 1). 
tendant pleads that rhe Husband is 4j,-, 
the 'I'rial ſhall not be by a Fury, but b; 
the Juitices, on Proof made before t!» 
for the greater Expedition. 9 Cv. :-, |. 
and in ſeveral other Caſes, Vide 2 BR: :\ 
572. Diner, Trial, 19, £5. 

Sir Thomas Senor, a Judge, brouth: 
2n Attion in the Exchequer againit 7. 


for calling him Traitor in the Exchequer, 


in the Preſence of the Treaturer and bz 
ron, to the Damage of 10c0 /. in Cor 
tempt of the King, and Scandal of the 
Court, &c. And this was tricd by Atrcr: 
nies of the Common Pleas, and of th: 
Exchequer. to Ag. 19. Bre {rid 15: 
9 Co,32.4, 8 H.5. cC. 12.- 

A Woman brought an ACtion in th: 
King's Bench againſt 4. B. for beating 
her as ſhe was purſuing her Bufinels in the 
King's Court; by the Command of ti: 
Judges, the Marſhal made a Pane! 


| People who had Stalls of Merchaudize in 


the Hail. 43 Af. 18. Bro. Bulle 44. 
Difleifin of an Office in the Commen 
Pleas, or Raſure of a Record, ſh: b- 
tried by Filazers and Attornics of tic 
ſame Court. 11 E. 4.2. Bro. Triil, 1:4 
Bille 4n. © 
Trial by Battail is an antient Method of 
Trial, and long diſuſed, but not taken 
away or repealed, 
The Ifllve in a Writ of Right, and 5: 
Appeal of Murder or Robbery, may be tried 
by Battail. 
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L'arious Methods of Trial. 


Thus much in general; what the Law 
is in Particulars, as to this Method of 
Trial, belongs not to this Treatiſe ; but 
for the fake of Curioſity we ſhall | 1 an 


In{tznce or two of it; one as ſet forth in 
the Year Book 1 HT. 6.5, 7. 

In a Writ of Right, the "Tenant joined 
Battle upon the mere Right by the Body 
of 7. C, if God pive him, &c. and the 
Demandant replied by the Body of his 
Freeman F. Þ. if God, &c. And the 
Champion of the Tenant was commanded 
to put a Penny in each Finger ſtall of his 
Gauntlet, and after, the Champion of the 
lemandant the like, and a Day was given 
them to come to their Array ; upon which 
they came, and the one was put on the 
one Side of the Court within, and the 
other on the other Side of the Court 
within, bare-headed, and kneeling: And 
Zabbington demanded of the Serjeants, it 
they knew any Thing to ſay, why the 
Battle ſhould not be performed ; who 
faid No. Per Curiam, See that they are 
Freemen ; and then the Chief Juſtice re- 
ceived their Gauntlets, and ſearched if 
there were in each Gauntlet five Pence, and 
found there were, v7s, in each Finger-ſ(tall 
4 Penny; and firſt he gave the one Gaunt- 
let, with the five Pence, to the Champion 
of the Demandant, and after the other to 


* the Champion of the Tenant; and asked 


the Champion of the Dcemandant, if he 
would veriinm the Battle z who ſaid that 
he would, and demanded of the other the 
like, who faid Yes: and demanded of 
the Serjeants, if they had miſpleaded any 

Thing, 
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Various Methods of Tric! 


Thing, or were miſruled by the Coy Jur! 
or had other Thing to ſay to rears 
Duel; who ſaid No. Whereupon |: re. 
ceived the Gauntlets again, and orc r.4 
that the Battle ſhould be made ty. 
Day, &c. but at no Hour certain: : wn 
commanded cone of the Champicn:. : 
to St. Paul's, to pray that God wou!l. 
the Victory to him who had Right t | 
Land ; and likewiſe commanded the oc; 
to go to J/eſtminſler Church, to prov +; 
above ; and commanded that they {uid 
not go together, nor come near th- 

to the other; and each found Suit; 
Pledges, to perform the Battle. bat Und 
no Pain ; and the Tenant firlt tou, - 
and at the*Nay of Battle, the Dems. 
was demanded who appeared by Ator 
ney; and Paſton for the Demand ut, | 
the Command of the Juitices, r. 15 
the Count, the Defence, and tl; Con: 
Nuance, and the Names of the LAGS 
pions, and prayed that the Earl « Ne 
thuiaberland, now Tenant, ſhould |! 
manded, and the Demandant ha « 
Champion ready at. the Bar, veltcc :n 
red Leather; and it was commanded 114. 
one ſhould hold the red Target, ani! bi 
red Baltion, at the Back of the Ciim 
pion; and ſo it was, but his Ie was 
not ſhaved, as the Head ot an Approve 
or Appellor is, nor had his Baittoun any 
Knob at the End, as the Baſtion « : 
Approver has. But per A7arii, it ought 
to have a Knob; and the Tenant Was do- 
manded ſolemnly to bring his Champion | 
of the Manor of 7. in the County of /: 
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or he Mould loſe his Land from him and 
his Heirs for ever; and this was demanded 
three Times, and the Tenant made De- 
fault, Upon which C:ckain, by the Ad- 
vice of all the Juſtices, rehearſed the 
| Count, the Defence, and all the Conti- 
* nuances, and the Names of the Cham- 
| pions; and awarded that the Demandanrt 
| recover the Manor of D. to him and his 
Heirs for ever, quit againſt the Tenant 
and his Heirs for ever; and that the Tec- 
nant be amerced. And becauſe he is a 
Peer of the Realm, that he ſhould be 
amerced by his Peers, according to the 
Statute 3 and therefore the Court would 
not put it in certain, Qrod nota, and 
- quaere to What Purpoſe the Surety is ; 
for the Champion of the Tenant was not 
demanded upon the Surety, as he who 
is let to Mainpriſc, is, &c. Bro. Droit 
de refto, fl. 20. Et vide 195 Aﬀ. Pl. n. 
HEL. 1.43. 19H; 6. 35 B70, 
Battle, 1, 15. Fitzh. Corone, 1,111. Vt- 
ner, Tir. Trial 50. 

Another was in 1571. and is thus re- 
lated in Grafton's Abridement of the 
Chronicle of England, fol. 214. Iflue be- 
ing joined in the Common Pleas, upon 
Battle, in a Writ of Right brought by 
Son Lowe and John Keme, Deman- 
dants, againſt Thomas Paramor, Tenant, 
for certain Lands in the County of Kent ; 
the Court afſigned the 18th Day of Zune 
for the Battle, and for the Partics ro bring 
in their Champions, againſt which Day 
there was made, in Tothill-Ficids near 
Il:flminfter, a oreat Court or Dos 

ult 
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built with Timber, Quarters and Bc :rc. 
made irr all Things like the Cour: & 
Common Pleas in Weſtminſter: Hall ; :i 
at each End of the Court was ercttc{ ; 
Tent. At the Day appointed, Sir :11e, 
Dyer C.J. and the other Juſtices cam: 
and took their Places, attended by the 
Sericants at Law, the Attornics and ():. 
ficers of the Court, Direaly beture tl 
Court was ſet out, a Plat of Ground for: 
Foot ſquare, railed in and ſ:affolded round, 
When all Things. were ready the Mainper- 
nors [ Sureties] of the Champions wer: 
called into Court, and it was demanded 
of them whether the Champions wer: 
ready to deraign the Battle, who anſwered 
they were ready ; then the Warden of th; 
Fleet was called, and ordered to brit! 
firlt the Champion of the Demandant, 
whoſe Name was ——— a Maſter «f 
Fence, and he was brought out out one 
of the Tents in this Manner : Sir 77 
Bowes, accompanied with the Warden 
the Fleet, fetching him out of the I cn, 
brought him along the Inſide of the Ri!) 
to the other End thereof, right betore the 
Court; his Head, Legs, Fcert and Arn, 
from the Elbow, were bare, and bis 
Cloathing was of thin red Sanda]: the 
Knight carricd the Trunchion or Stu 
the Champion was to have fought wil, 
which was about the Thickneſs of a 'I ip 
{taff, about an Ell long, and tipped witi 
Horn, and behind the Champion his Cur 
fterel carried his Shield, which was 
hard Leather ; when the Knight and the 
Champion were at the ncther End ae 

al 


Various Metheds of Trial. 
Rail, they made a low Bow to the Judges, 
then went on, and when they were come 
Half way they made another Bow, and 
when they were come to the Bar, they 
made « third Bow, where they ſtood {til}, 
the Cuſterel ſtanding behind the Cham- 
E pion, holding his Target ſomewhat higher 
E than his Head; then the Champion for 
E the Tenant being called, and brought by 
another Knight in like Manner, the De- 
mandants were called, but making De- 
fault, and not appearing, the Court gave 
| Judgment for the Tenant. Yide Cro, Car. 
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Before the Conqueſt, in criminal Caſes, Tiat by 
the Accuſed might put himſclt on God Ordeal, 
and his Country, in which Cale he ſhould &:. 
be tried by a Jury of twclve Men, as at 


this Day; or he might put himſelf on 

God alone, preſuming that God would 
| deliver the innocent, in which Calc hc 
ſhould be tried by Ordcal, with theſe 
Differences; if he was a Freeholder, he 
was to walk with his Feet and Legs naked, 
{ over nine burning Plow-ſhares ; it of lower 
Degree, he was to walk jn like Manner 
| over the fame Number of Vcilels filled 
with ſcalding Water; if, in either Calc, 
he eſcaped unhurt, he was acquitted ; it 
| not, he was condemned. But the Law, 
as to theſe Methods of Trial, is repealed 
by Att of Parliament. 9 Rep. 22. 


There was allo formerly z Method of Judiciq} | 
Trial in ſome criminal Cafes, by giving Mortel. 


the Accuſed a Morſel of Bread or Checlc, 
with this Prayer or Form of Words, v1. 
Let his Jaws be ſhut againſt the Creature 
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of hallowed Bread or Cheeſe, which :: 
forced upon him, for the Demonſtrati ; 
of Truth, let him be choaked, ard i; 
thy Name let it be caſt up again ſvone: 
than ſwallowed ; but if he be innccen;, 
and knows nothing of the Crime, where. 
with he is charged, let him with EF: 
and Health ſwallow this Morſcl, ford 
in- thy Name.” ZBraays Hiſt. of 1: 
66. | 
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The Impartiality of, &C. 
Concerning Challenges. 


S nothing more illuſtrates the Excel- 
lency of our Laws, in providing for 
impartial Juries, than the ſeveral Neter- 
minations of the Judges in Points of Chal- 
| lenges: though ſomething has already 
been faid on that Head ; I believe the 
following Colleftion, which was made by 
a Gentleman of great Reputation in the 
Profeflion of the Law, will be very ac- 
ceptable to the curious and learned Reader. 


| Of awarding the Jury Proceſs, at 
firſt to an impartial Off.cer. 


If the PlaintiF ſuggeſts that he him- ptinie 
| ſelf is Sheriff, or Couſin to the She- ſuggelits 
| riff, (ſhewing how) and therefore prays that he 

| Proceſs to the Coroners, or fuggcits alſo himſelf is 
that he is Couſin to ſome of the Coro- Sheriff, or 
ners, (ſewing in what Manner he is Couſin to 
Couſin) and therefore prays Procels to the theSheritt, 
E reit of them, and the Defendant admits 27 ſome of 
E the Suggeſtion to be true, Proceſs ſhall iſ: ana Yor 
© fue as the Plaintiff prayed ; bur if he de- jp ne 
& ics It, the Denial ſhall not be tried, but 11 ,, 

© t ſhall be entered, and Proceſs ſhall go oy 
& 10 the Sheriff himſelf, or- to all the Co- 

E roners, as- the Caſe ſhall be; ard the 

s Netendant ſhall not challenge the Array 

© for any of theſe Cauſes, but he may for 

» any other Matter, 14 H. 6.2. Choll. Bro. 


= 9. 9 E.4.6. Chall. Bro. $2. 21 F. 4. 
by zl, Chall, Bre, 199. 4 H.7; 2: Chall. 
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Bro. 154. Fide 58 E. 3. 20, 25. Or fer 
Kindred in a different Manner than i; 
ſuggeſted ; tamen gquaere. 4 H. 7. :. (| 
Bro. 154. Vide Moor 894. Hurt. :4. 
Where there are two Sheriffs, and ons 
of them is Party. YLide antea fol, 4:. 
Plaintiff The Array being quaſhed, for that ir 
prays Pro- was favourably made by the Sherif}, the 
cels to one Plaintiff prayed Proceſs to one of the (- 
Coroner, tgners, for that the other was of hi 
becauſe (gunſel; the Attorney for the Defencirt 
the other | ; 
-< of hi. would not confels this Matter ; whercfire 
Counſel, he Court would not grant Proceſs but to 
the Defen. both Coroners, for the Defendant may 
dant will Þave his Challenge if the Panel be fur 
not confeſs ably made ; bur if the Plaintiff had (4d 
chis, that the Sheriff was of his Affinity, 
other principal Challenge, he ouvht to 
have Prcceis to the Coroners; tor th's 
Matter comes of the Plaintiff himl-!!; in 
dhe other Caſe, the Matter cannot be tricd, 
but by the Conteſſion of the Party hm 
ſelf. And in the firſt Caſe, if the Dcien- 
dant had faid that the Sherift w 5 not 
fivourable, but indifferent, he ſhould not 
have challenged for Favour, unlcls he hid 
ſhewn Caule of later 'V'ime, 20 £. 4. :. 
Choll. Bro. 1719. 
Awarded A FYenre was awarded to the Sheiif, 
to the Co- and at the Return it was entered 9/0 3f 
Toners On comes 20 miſtt breve, and then the Vian 
TRI tiff prayed a Yerire to. the Coroners, toc 
ceſs to the EOPlanguinity between him and the Sie! 
Sheri Fit, which was granted ; at the '] r141 ric 
and a Vie Defendant made Detault, and Judzment ws 
on miſt for the Plaintiff, It was attigned for Er 
breve en- ror, that the Plaintiff having admitted ry 
tered, Sacrin 


PA = _va. on 
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Sheriff to execute the Writ, could not 
have a /enire to the Coroners but for 
| Caule de prurſne temps 3 ſed non allocathr 
for nothing was done upon the firſt Writ, 
and ic is not now material, the Defen- 
dant having made Default. A. 43 EltS. 
Ililloughby verſus Egerron, Cro. Eli. $53. 

The Plaintiff ſuggeſted that the Sheriff Suggeſtion 
was Couſin to the Defendant, and prayed by Plain- 
a Venite to the Coroners ; the Phy tift, that = 
denied the Challenge. Crr14 : The Chal- tbe Sherif 
lenge lies not in the Plaintiff's Parr, if On 
he miſdoubt the Sheriff, he ſhould ita 'e, Po ” 
til he is out of the Office. rim, a5 Om. 
Fliz. Greenvil verſus Dennis, Cro. Eliz. 
$44. 

The Plaintiff ſuggeſted that the Sheriff 
was of the Afﬀinity of one of the Nefen- 
dants, ſhewing how, and prays a Venrre 
F1cias to the Coroners, and, the Defen- | 
dant not denying it, the Writ was award- q | 
ed accordingly, and held to be well a- | 
warded; for though none of the Deten- 
cants may "challenge the Array, becauſe 
tne Sheriff is of the Affinity of one of 
the Defendants ; yet the Plaintiff ought 
cither 5t the 'T'rial to challenge the Array, 
and fo delay himſelf, or he ought not to 
ty it during the Time that he is Sheriff, 
which would be a great Delay. D. 11 
- Fox verſus Shepherd, 2 Rol. Abr. 
66d, 

If in an Attion by Baron and Feme, 
| 2gainft feveral Defendants, the Husband 
| lugpeſts that the Sheriff is Couſin io 
| the Wife, and that one of the Coroners is 

rvarit to one of the Defendants, and 


Q :: there- 


Whether 
on the 


Suggeſtion dant ſaid that one of the Coroners was 


of the De- 
fendant. 


Muſt be a 
Principal. 
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therefore prays Proceſs to the other Coro- 
ners, ſo that neither the Sheriff nor that 
Coroner intermeddle, it may well be a- 
warded. JWWmbiſh and Willoughby; 2 Rol. 
Abr. 668, 

If the Demandant ſays, that pending, 
£9c. the Sheriff has eſpouſed 2. the Cou- 
fin of the Tenant, and prays the Vere 
Facias to the Coroners; yet it ſhall not 
be granted. 2 ZE. 3. 62. b. 2 Ro!. 4br. 
669. Pl. 13. 

Proceſs being ordered to the Coroners 
for a Default in the Sheriff, the Deten- 


Tenant to the Plaintiff, and prayed Pro- 
ceſs to the other ; but he could not have it, 
until it be returned and a Challenge there- 
upon taken; god nota, E endcim Lex fr 
Skip, where ſuch Challenge is taken a- 
oainſt the Sheriff ; yet it is otherwiſe 
uſed at this Day, if the Party will confels. 
38 8.3. 25. ro. Chall, 52: Fhe De- 
fendant cannot, upon a Suggeſtion that 
the Sheriff is Couſin to the Plaintiff, have 
Proceſs to the Coroners, for he may take 
Advantage of it by way of Challenge 
when the Jury appears, and the Plaintitt 
will only delay himſeif. 3 H.7. 5. #70. 
Chall. 153. Brief 237. Office and Officer 
179. 14 H.6.1,2. 2 Rol. Abr. 669. Not 
upon a Suggeſtion that the Sheriff is Cou- 
fin to himſelf; for it is for his Advantage, 
and does nut hurt him. Ferk. 115. /\ 
28. | | 

No Challenge for Favour can be ſhewed 
for Cauſe before the YVenire, but only 4 
principal Challenge. Afcor 596. 


In 
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In EjzeAment, the Plaintiff ſugrelts to 
the Court that he, the Sheriff and one 
of the Coroners were of the T.ivery to 
the Counteſs of Worceſter, and therefore 
prays Proceſs to the other Coroner, which 
on the Confeſſion of the Defendant iflued 
accordingly ; ahd after Verdi&t jt was in- 
filted that the Suggeſtion did not contain 
a principal Challenge ; ſed 107 allocatur , 
for Miſconveyance of Proceſs is aided by 
:2 H.8. and the Venire was awarded by 
Aﬀent. Mich. 21 & 22 Eiiz. Dyer 367. 
5 C9. 36. b. 


The Plaintiff ſuggeſted that the Sheriff 


was his Maſter, and therefore prayed Pro- 
ceſs to the Coroners, which, on the De- 
fendant's Confeſſion, was awarded. A 
Verdi& being for the Plaintiff, the Defen- 
dant moved in Arreit of Judgment, for 
that a Venrre Facias ought not to go to the 
Coroners upon any Suggeſtion, unleſs it 
be a principal Challenge ; but the Court 
held it good, although he did not conclude 
his Challenge, and jd favourable, M, 39 
& 45 Eliz. Cane's Caſe. Moor 470. 

In EjzeAment, the Plaintiff luggeſted 
that the Sheriff was his Leſſor, and that 
B. one of the Coroners, was the Sheriff's 
dervant z and this being confeſſed, Proceſs 
was awarded to the Coroners, 174 quod B. 
fe non intromittat. Afﬀeer Verdi it was 
moved that this was no principal Chal- 
lenge, and therefore no Caule ; but the 
Court thought it ſufficient, becauſe con- 
feſſed, and becauſe it was but a Miſcon- 
veying of Proceſs, which was aided by the 

| ] Statute. 


— 
vr, 
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Statute. ich, 42 & 43 Eli. Iioo'::; 
verſus Spicer, Moor 623. 

In Ejecement, the Plaintiff ſupye (td 
Conſanguinity between the Leflor ard the 
Sherift, and this being confeſied, Proce!: 
wes awarded to the Coroners, and after: 
wards the Challenge was held infufhcicr, 
and Proceſs awarded to the Sheriff, 7//. 
44 His. Bedforme verlus Dandy, 11: 
25. 

EieQment on Suggeſtion that the She: 
rift was Couſin to the Leflor, Procels was 
awarded to the Coroners 3 but after Ver 
dict, adjudged a Mil trial, not aided by the 
Statute, and Procels awarded to the She- 
riff. Jrin. 14 Fac. 1. Craedeck verſus 
Wenlock, Hutt, 26. Fide 5 Co, Baia: 
Caſe. 

Judgment was reverſed upon a Writ « 
Error, for that on the Plaintiff's Sugge- 
ftion and the Defendant's Confeflion, that 
the under Sheriff was the Plaintiff's Cou- 
fin, ſhewing how, Proceſs was awarded 
to the Coroners, where by the Law it 1s 
nut any principal Challenge ; for the She- 
riff himſelf might have executed the \'ri. 
Mich. 17 Fac. 1, B. R. Symonds verius 
Walſh, Cro. Fac. 547. Vide HUarebottl: 
verſus Placock, Cro. Fac. 21. 

Judgment was {tayed, becauſe the Ve- 
mire Facias was awarded to the Coro- 
ners, without any Suggeſtion at all of any 
Challenge to the Sheriff, Ec. this 1s not 
aided by the Statute 21 Fac. 1. Cc. 13. 4 
per Curiam, it is not aided by the Statute 


16 & 17 Car. 2, c. 2. though the Right 
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be here tried, and the Court cannot amend 
this Diretion of Proceſs to a wrong Ot- 
fcer 3 and they cannot examine the 'I ruth, 
without a Suggeſtion, Paſeh. 28 Car. 2. 
B. R. Hanccck verſus WWayman, 3 feb. 
6:4. 

'The Plaintiff made a Suggeſtion on the 
Roll, that in as much as the Brother of 
the Defendant was one of the Sherifts, 

. that therefore the Coroners might return 
the Jury. The Plaintiff ſaid he would 
contide in the Indifterency of the Sheriff; 
but the Court faid, the Suggeltion being 
upon the Roll, and not denied, the Coro- 
ners muſt return the Jury. Hi. 35 Car. 2. 
HB. R. Lord North and Grey againſt Et- 
nor, SKIN, 102, 


Indiferericy in the Sheriff, &c. and 
[mpartiality in executing the 


Zary Proc, ſs. 


T is a principal Challenge to the Ar- Sherit 
ray, that the Sheriff is Plaintiff in the Plaintiff, 
Action, and returned the Panel. 14.6. 
1,2. Chall. Bro. 88. 

On an Indictment for a publick Nuſance On an In- 
to the Annoyance of the People of the dittment 
County of AM. it is no Challenge to the for a Nu- 
Array, that the Sheriff who made the {*"<<, *9 
Panel, is Sheriff of the County of JM. oe: Ne c 
for it is at the Suit of the King, and not Gy ' 1 
© of the People of the County. 19 Ap. EF 
- Þ.6. Bro. Chall. 167. County of 
, | M. the Sheriff of M. may make the Panel. 
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Sheriff It was held to be a good principal Cha'- 


Plaintiff, lenge to the Array where Lord Clifford, - 


and Array Sheriff in Fee of the County of }//t- 
impanel- 700/214, was Plaintiff, that the Arr.y 
+ 4g Was impanelicd by R. his Under Sheriti, 
Sheriff who was of his Fee and Robes, thoush 
who was It was ſaid that R. was Sheriff, and {wo:n 
of his Feei0 the King as Sheriff), and amerced as Shc- 


Sod Robes. Ft. 9 Af. 3. Chall. Bro, 79. Fits. 3. 


Sheriff It is good Challenge to the Array, the 
Couſin to Sheriff is Couſin to the Plaintiff, + 11. ». 5, 
the Plain- Zo. Chall. 153. 19H. 8. y. or to his Wite. 
uft, Sc. Hf. 12 H.6. Fitzh. Chall. 159. And where 
the Defendant challenged the Array, for 
that it was made by the Sheriff who was 
Couſin to the Plaintiff, though it was an- 
iwered the Array was made by A. the 
Bailiff of the Hundred of D. who i; 
known and ſworn, and that the Sheritt 
did not intermeddle, but only brought in 
the Return; yet the Array was quaſhked, 
and a Writ was awarded to the Coroners. 
Atterwards Zurtcn ſaid, that the Array 
was os. 31 Af. Þ. 7. Chall. Bro. 157. 
Fitz/.149. It is a good Challenge to tne 
Array, that the Under-Sheriff who mai 
it, is Grandſon to the Plaintiff's Brother. 
19 H. 8. 57. Bro. Chall. 1. Sed vide 21 

E. 4. 24. Bro. Chall. 181. 
Sheriff The Defendant challenged the Array, 
' Couſin to becauſe the Sheriff was Coufin to the 
both Par- Plaintiff, which was confeſſed, but then 1t 


ties, - was ſaid that the Sheriff was 2s ncar of 


Kin to the Defendant, and upon this it 
was demurred, and by Advice the Array 
| Was 


-8igY 
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' was quaſhed. Mich 25 Eliz. C. B. Aude- 

ley verſus Sutrrel, Cro. Elis. 23. : 
The Plaintiff challenged the Array be- Sheriff 

cauſe the Sheriff who made it was Cou- Couſin to 


fin to the Tenant in the nin::. Negree z *Þ< 
and adjudged he may, if he can ſhew nee ag 
how he is Couſin, though never ſo far Ne wang 
removed. 21 E. 4. 75. And notwith- EN”; 
ſtanding the Tenant was ſeifed in Right 

of his Wife, to whom the Sheriff was 

not inheritable; for by Reaſon of Con- 
ſanguinity he ſhall be intended favoura- 

blez and though he cannot inherit the 

Land demanded, yet he may inherit other 

Land, as Heir to the Defendant. Trim. 

14 Eliz. Vernon verſus Manners, Plowd. 

42 5. 

In EjeAment, that the Sheriff is Cou- Sherift 
ſin to the Leſſor of the Plaintiff, is a Chal- Coufin to! 
ienge to the Favour only ; but if it be a- the Leſlor 
verred that the Leaſe is made to try the of the | 
Title, and that the Action is carried on at hogs 
the Expence of the Leſſor, and it ſo ap- POO 
pears by Proof to the Court, then it is 4 
principal Challenge. TZrin. 16 Zac. C. BY. 

Eyre againſt ZBaniſler, Moor 894. Vide 
Cro. Fac. 21. 547. 

Attaint upon a falſe Oath made in Re- Sheriff 
Plevin, where the Defendant made Conu- Couſin to 
lance as Bailiff to one Hn//ey, the Plain- one under 
tt ſurmiſed that the Sheriff was Couſin whom the 
tw Huſſey, and therefore prayed Proceſs Defendant 
io the Coroners; but denied, for Hnfſey made Co- 
is ro Party to the Atraint, and this is but Puſance as 
Matter of Favour. Mich. 29 lit, Gonldf, Bal: 
42, 

Os 


It 


298 The Impartiality of 


Sheriff It is a principal Challenge to the Array, 
&c. Son- that the Sheriff or Bailiff of a Franchile, 
in-. aw of who made it, has married the Daughter 
ys Plain- of the Plaintiff or Nefendant, for his 1\- 
. or De- (ue may inherit, which induces Favour, 
"_e. 9 E. 4. 46. Chall, Bro. 85.. PFitzh, 5-. 
22 Þ. 4. 2. Chall. Bro. 186. | 

Plaintif It is a good Challenge that the Plintiff 
married has married the Sheriff's Couſin, if it be 
Sherift's alledged that ſhe is alive. 10 I. 9. -. 
Coulin, or Fro. Chall. 218. It is a good Challenge 
theSheriff, to the Array, that it was made by a Bi- 
_ Yr liff who married the Flaintift's Coutin, 
ray gk and had Iflue by her, though he did not 
Plaintigns ew in what Manner ſhe was Couſin; and 
Couſin, 1 was found there was no Defaulr in the 
Bailiff. 29 Af. Þ. 2. Chall, Bro. 131. 

Fitzh. 144. 
Bailiff, It is a good principal Challenge to the 
Array, that it was made by the Bailiff of 
Sir J/. who had married 4. Daughter ot 
E. Siſter of K. Mother of the Father 
of the Plaintiff (ſo that 4. was Daughter 
of E. who was Aunt of the Piaintift 3 
Father) if the Defendant alledge that the 
Bailiff had Iffue alive by A.,or that 7. 
is alive; for his Wite or Child may be 
Heir to the Plaintiff, though he himſc!t 

cannot. 22 £. 4. 2. Bro. Chall, 186. 
Coroners, The Panel was returned by the four 
|  Coroners, and the Array was challenged, 
for that one of the Coroners was of At- 
finity to the Plaintiff, rho! it was ſaid that 
the Array was made by two of the Coroners, 
and that he did not intermeddlc ; yet 35 
the Return was in the Name of the four 
(Coroucrs 
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Coroners, it was to be preſumed that the 
Panel was made by all of them, and there- 
fore the Array was quaſhed, and a Writ 
ſent to the three Coroners; fo that the 
fourth ſhould not intermeddle. $31 Ag. 
p. 20. Chall. Bro. 137. Fitzh. 1:4. Sed 
vide 12 Af. fp. 36. Chall. Bro. t01, Fitzh. 
114. 26 Af. þÞ. 21. Chall, Bro. 116. 
Fitz. 133. 

The Plaintiff challenged the Array, for 
that the Sheriff was Couſin of R. one of 
the Defendants ; but in ſhewing how it 
appeared that the Sheriff was Coulin of 
R.s Wife ; yet the Court held the Array 
quaſhable, for either Way it 1s a4 principal 
Challengez but _ becauſe it was not al- 
edged that the Sheriff was Coutlin, &c. 
at the Time the Panel was arrayed, the 
Challenge was not allowed; for it might 
be that R. married his Wife after, and. 
then the Panel was indifterentty made. 
Alich. 29 H. 8. Marſhal verlus Eure, 
Dyer 37. b.- | 

[t is a good principal Challenge to the Plaintiff 
Array, that the Sheriff had baptized the Godfather 
Son and Heir of the Plaintiff, 4 F. 4. 11. tothe She- 
C'all. Bro. 163. Fitzh. 51. Ir is a good "it's. 
Challenge, that the Plaintiff is Godfather Child, or 
te the Sheriff's Son, without ſaying chat 66 on 
the Child is yer alive; but a Challenge jy, Gs 
for that the Plaintiff had married the She. | ut # 
rift's Couſin is not good, without ſayin 
that the Wife is alive ; for there the At- 
finity is determined, 19 H. 7. 79. Pro, 
Chall. 218. | 

The Array was quaſhed, becauſe the Sherif 
Sheriff was Tenant to the Defendant when Tenant to 

the Defendant 
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the Array was made, and Proceſs ordered 

to the Coroners, unleſs the Plaintiff coui 

ſhew that the Sheriff had aliened the 

Lands afterwards, E9 ſic de conſimilibui, 

that are Matters of FaQ; but if the Ar. 

ray be quaſhed, for that it was made f+ 

vourably by the Sheriff, rhe Proceſs ſh:| 

never go back to this Sheriff; for it ſhal 

be intended that the Favour continues, 

15 HH. 7.9. Chall, Bro. 578, Fitzh. 154 

Sheriff In Replevin the Defendant made Coz 

Tenant tonizance as Bailiff to A. L. and the Arri 

A. L as was challenged, for that the Sheriff wu 

Bailiff, t9 Tenant to . L. and within his Diltrek; 

eter but the Challenge was diſallowed, for 

—_ ant 7,. is not Party, nor is Aid prayed of him, 

Copni- 9 H. 1.23. Bro. Chall. 158. Vide 10 E 

ance. 4- 12+  Chall. Bro. 168. Fits. 58.15 
| 4.18, Bro. Chall, 68. 

Array 'That the Array was made by a Tenant 

made by a of the Plaintiff's Uncle, and impanellcd bj 

Tenant ofhjs Device and Counſel, is no pri: cipil 

Plaintiff's Challenge, becauſe the Uncle is no Party, 

Uncle. ples they had becn procured to find 4: 

g4inft the "Truth of the Fat. 1: 5) 

'Þþ. 23. Chall. Bro. 1co. Fitzh. 10. Si 

15 F. 3. contra: Poſtea impanelled by 1 

Maintainer. 

Sheriff Ina Monſlrans de Droit, the Attorne! 

Tenant to General challenged the Array, becaule the 

.-— phe Sheriff was Tenant to the Plaintiff, w_ 

Ut and yas held to be a good Challenge; tte 

Defendant pj;jntiff pleaded - the Challenge. tat 

the Sheriff was allo Tenant to the Queen, 

intending thereby to make him indi 

rent ; as where one Party challenges tt 

Conſavguiuity, it the other Party hem 

that 


D "3, per AW H 


E] 
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What the Sheriff or Juror is alſo Couſin to 
he Challenger, he is thereby become in- 
iferent. But the Court was againſt the 
Challenge, becauſe of the Intereit of the 
Heir; and therefore the Array was quaſh- 
ed. Paſth. at Eliz. Lord Hunadſdon's 
WCa/e, Moor 553. Cro. Fliz. 663. | 7 
= It is no principal Challenge to ſay that Defendant 
BW the 228 wo is Tenant to the Sheriff Tenant ta 
= who made the Array, for the Lord is in theSherift. 
W no Ianger from his Tenant; wheretfore 
W the Party concluded to the Favour. 27 Ag. 
8 /.:3. Chall. Bro. 121. Fitzh. 138. 
= On an Indictment for purchaſing three gherig 
BZ manors by Champerty, the Array was purchaſes 
W challenged and quaſhed, and Proceſs award- a Parcel 
® cd ro the Coroners, for that the Sheriff of the 
& hid purchaſed one of the Manors, though Lands, 
& rot of the Defendant. 44 £. 3. 38. Chall. 
W Zro. 22. Fitzh. g8. 
© A Challenge to the Array, for that the Sheriff's 
= Son-in- Law of the Sheriff had, pending Son-in- 
& the Writ, purchaſed Part of the Land, was Law had 
F iſatowed, there being no Partiality Purchaled 
& charged or found in the Sheriff, 21 £.3. Part of the 
E 5. Bro. Chall, 53. Land, 
E” pending 
the Suit, 


Jon 


© The Array was challenged and quaſhed 
> for that it was made by the Defendant's Array 

F Bailiff of a Liberty. 26 A. P. 22. Chall. made by 
BY Bro, 117, Fitzh. 134. Bridges : In an the Defen- 
5 Action brought by a Prebendary, it is no dant's Bat- 
Challenge to the Array, that it was made lift of a 
© by the Bailiff of the Dean and Chapter Liberty: 
= © which he is Prebendary ; for the Aftion 
EZ 2s brought by a private Perſon, and not by 
= the Dean and Chapter, Feriney: But in 
: an 
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an AQtion brought by the Dean and Chay- 


ter, it is a good principal Challenge. :; 
E. 4. 1. Chall. Bro. 18c. Fitzh. 60. Hl, 


7. 
Sheriff, It is a gdod Challenge that the Arry 
tc. of was made by the Bailiff of R. who is of 
the Party's the Defendant's Fee and Robes. 8 4/7. . 
Fee and 253, Chall, Bro. 95. Fitzh. 7. And loi 
Robes. js that the Sheriff is of the Plaintiff's Fee, 
and that the Array was made at the Ie- 
vice of the Party. zo M/. . 1c. Chall. 

Bro. 108. Fitz. 15. 
Under- The Array was challenged, for that the 
Sheriff of Under-Sherift was of the Plaintiff's Robes; 
Plaintiff's the Sherift being examined, ſaid, that he 
Robes, but elivered the Writ to his Deputy, who 
did not in- made a Precept to the Bailiff of the ]/'- 
termeddle. 4,,coke, who was Bailiff of the Guilds 
ble, and he made the Array and return] 
it, and that the Under-Sheriff did not in- 
termeddle; wherefore the Array was he! 
to be good. 26 Af. Þ. 56. Chall. Bro, 
119. Fitzh. 136. Et vide 28 Af. þ. 16. 
Bro. Chall. 124. It is a good Challenge to 
the Array that the Sheriff dwells with the 
Plaintiff, and is of his Robes. 38 7. ;. 

25- ZHro, Chall. 52. 
SheriF of It is a good Challenge to the Array, 
Plaintiff's that the Sheriff is of the Plaintiff's Robes, 
Robes, and though the Arrzy wis made by the She- 
Panel riff's Bailiff, without the Sheriff's know: 
made by ing who were impanelled ; for the Bailif 
his Bailiff. being the Sheriff's Officer, ſhall be pre- 
ſumed to be favourable alſo. 44 #F. 5. 44 
Chall. Bro. 24. Fiuzh. 96. Et vide 4) 
Af. p. 1. Bro. Chall, 148. ad 
at 
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That the Plaintiff is Servant to the She- Plaintiff 
if, and has Robes of him, is a Chal- Servant to. 
lenge to the Favour; but that the She- theSheriff, 
ig is Servant to the Plaintiff, is a prin- 27 Sheriff 
cipal Challenge ; for the Servant is at the — 6: 

Command of the Maſter, but the Maſter aintiff. 
is not at the Command of his Servant. 
8:1 EF. 4.67. Bro. Chall. "os FO 
= 'The Array was challenged and quaſh- 
ed, for ar is was made by 7. % who mace BY 
was aiding and of Counſel with the Plain- yyqy aig. 
if. And the Sheriff was ordered to make jng, and 
E the Array by another Othcer. 535 M/. Þ. of the 


Array 


F 12. Chall. Bro. 139, Fitzh. 1:6. Plaintiff's 
I Counſel | 
In Attaint the Array was challenged, for Under. | 


E that it was made at the Denomination of q, _ .« 
Sherift 


E the Plaintiff by F. I. the Under Sheriff, pj,;,.;@, 

8 who was the Plaintiff's Attorney in the firlt atgney 

E Action, and of his Counſel in this Attaiat. jn a for- 

© The Court held this to be no principal Chal- mer Ac- 

W lenge, for his Warrant in the firſt Action tion, and 

E is expired, and as to his being now of of his 

E the Plaintiff's Counſel, the Law will not Counſel in. 

E preſume that he will a& contrary to the this, 

= Duty of his Office. Qnaere inde, for it 

= was agreed to be a principal Challenge, 

FE that a Juror was Arbitrator for the Party. 

BS 7 11.5. 10. Chall. Bro. 156. Fitzh. 66. 

* The Array was challenged, for that it Panel 

was made by the Bailiff of the Hundred made at 

Fof C. at the Deviſe of one I, who was the Devile 

#of the Plaintiff's Counſel, and it was ©, One 
#found that the Panel was made in a fa-—— va 

NH OE, of the | 

Ezvourable Manner for the Plaintiff, as top, :-», | 

Eons of the Defendants; wherefore "the (1. | 

= Array 


- —_— 


- » PrIIPY mY _ 


——_———— 
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A Juror 
Put in at 
the Deno- 
mination 
of either 
Party. 


Array 
made at 
the Deno- 
mination 
of the 
Party. 


The Impartiality f 
Array was quaſhed. 43 Af. f. 36. Bye. 
Chall. 146. 
It is no Challenge to the Pol], that any 
Perſon was impanelled at the Denoming- 
tion of either Party, but to the Array; 
for if any one Man be put into the Pn 
at the Denomination of either Plaintiff or 
Defendant, the whole Panel ſhall} bs 
quaſhed. 49 Ag. p. 1. Chall. Bro, :;, 
150. Fitzh. 100. 5 H. 4. 10. Chall. &rc. 
36. Firzh, 85. | | 
The Defendant challenged the Array, 
for that it was made by Z. 2 Bail tt, tv 
whom the Sheriff had ſent his Precepr, 
at the Neviſe and Denomination of {6 
Plaintiff. Sharde: You ſhall not charge 
any Thing by theſe Words, Deviſe 2nd 
Denomination, Ec. unleſs you fay that it 
was made in an evil Manner, by Pro- 
curement, £&c. The Party may challenge, 
ur ſupra, although the Return be made 
in the Sheriffs Name; for the Sherift 
may Write to a Bailiff of Fee, as of the 
Guildable, and not as to a Bailiff of 4 
Franchile ; and therefore he ſhall not make 
Mention of him in his Return, nor by his 
Rey Rel a Non omittas be awarded, 
The allenge was tried. 27 M/. p. 65. 
Bro, Chall, _ 146-7 
The Array was challenged, for that it 
was made by 2B. Bailiff of JI at the De- 
nomination of the Plaintiff, and it was 
not allowed ; whereupon the Det-ndant 
ſaid that it was made at the Devile and 
Denomination of the Plaintiff, and in a 
favourable Manner, The Sheriff had rc- 
turned the Array, as made by himſelf, but 
il beiwp 


Trials by Fares. 
being asked, faid that the Bailiff upon his 


Precept made it; rherefore held to be a 
good Challenge. 28 AY. p. 23. Bro. Chall. 
127. It was hcld by all the Juſtices of 
the Common Pleas, that if the Sheriff 
put any Man into the Panel at the Deno- 
mination of the Plaintiff or Defendant, 
although he intends no Favour, but In- 
differency, and for his Knowledge which 


he has in the Matter; yet for this the. 


whole Array ſhall be quaſhed. And the 
Array was challenged, for that it was 
made by the Under-Sheriff of Aſiddleſer, 
at the Nomination of the Plaintiff, and 
lo favourable. But Zriar and his Com- 
panions, contrary to their former Opinion, 
laid to the 'T'riers, that if the Sheriff 
put any into the Panel at the Nomination 
of either Party, with favourable Intent, 
that he ſhall rather paſs for the one Party 
than the other, that then the whole Ar- 
ray ſhall be quaſhed. And by the Re- 
porter this ſeems the better Opinion, and 
lo it ſeems by the Form of the Chal- 
ng ſupra, for he does rot alledge 
ſuficient, by ſaying that he was put in ar 
the Denomination of the Party only, but 
he concludes, and ſo farourable z and there- 
fore if it was for Indifferency, and not for 
Favour, it is no Matter. 21 E. 4. 14. Bro. 
Chall. 184. 

The Array was challenged, for that it 
was favourably made by the Sherift ar 
the Denomination of the Nefendant, and 
It was given in Evidence that ſeveral of 
them were Couſins and allicd to the De- 
lendant, Finezx: This is no Cauſe to 


quaſh 
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quaſh the Array; for it may be that t) 
Sheriff did not know it ; but if he ri 
any into the Panel at the NDenominz: i 
of the Party, this is good Cauſe, be thy 
a Kin or not; and if he put them in, 
ceiving that they would be favours: vi; 
the Party, it is a good Ciule ; for the |: 
eent of the Sheriff is ſolely, in this C.: 
to be confidered, It was held to be a 4 


4 ( 


£ 


was made at the Denomination of on: « 
the- petic_ Jury. 14 H; 7. 2. Bro. Chil 
TI. 
A Suit de- It is no principal Challenge to the 4: 
pending ray, that the Coroner who, made ir, 1! 
between an Action of Debt depending again{t th: 
the Officer Nefendant ; bur it would, if it had ber 
mag an Action of "Treſpaſs for a Battery ; fu 
Pa. e the hat implies Malice. And it had bun! 
nel, and , k 
one of the £99d Challenge, if the Defendant 1! 
Parties, had an Action of Debt depending agzii! 
the Coroner, Upon ſuch Challenge th: 
Record ought t@ be ſhewn, 11 Z. 4. :. 
Chall. Bro. q5. Fitzh. 87. Vide 1 7:1! 
5. 2 Brown. Earl of Shrewsbury acaiuit 
The Earl of Rutland. 

R. brought an Aſliſe againſt A. and + 
gain{t a Bailiff of a Franchiſe of the //: 
of Wight. A. brought an Afſile of Com 
mon oft Paſture againit R. and the fams 

- Bailiff, who was named in the other A 
ze, made the Array in this Adliſe, «n: 
the Array was challenged by R. tor this 
Cauſe. And becauſe that the Writ whict 
was brought againſt the Bailiff and 4 

| was not arrayed, the Juſtices held th: 
Array made by the Bailiff ſuſpicicus, 4nd 


quaſl.cc 
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Wiſhed it, and awarded a Nom omittas, 
Wd ſome ſaid that the Jultices ought to 
Wave inquired firſt by 'Triers, if the Bai- 

WW: had misbehaved in his Otfce for this 
Wauſe, or not. Qucere, 39 AY. p. 2. Chal. 
=. 208. Fitzh. 10, 

3 The Array was challenged, becauſe it Array 


Fas made by a Bailiff of a Franchiſe, ivade by a 


Echo was Procurer for the Plaintiff, and it !rocurer 
vas found that all the Panel but five were for the | 
Wood ; yet the whole Array was quaſhed, Pain, 
nd Proccis iflued to the Sheriff ro make 

Bb new Panel ſo that the Bailiff ſhould 

not intermeddle. 28 AJ. p. 22. Chall. 

Zr. 126. Fits. 140. 

= ltis a good Challenge that the Array Array 
was made by one who maintained the made by 
WSuit for the Plaintiff. 15 AY p. 1. Chall,a Man- 
W5ro. 103. Fiteh. 113. | tainer. 

WJ If the Array be returned by a Bailiff a... 
of a Franchiſe, and the Sheriff returns made by 
W this as of himſelf, it ſhall be quaſhed. the Baili 
#17 A/}. Þ. 11, Chall, Bro. 1095. Fitzh. of a Fran- 
$15, | chile, and 


returned by the Sheriff. 


© The Array was quaſhed, for that it was Bailiff re- 
& made by the Bailiff of the Abbot of J/e/} turns Men 
= minſler, who had returned men of the out of his 
© Guildable out of his Jurifdition. 532 Ag; Franchile. 
7.6. Chall. Bro, 138. Fitzh, 110. 

The Array was challenged, for that It Array 

& was made by one who was not Bailiff of the made by 
& Frinchile of D. to whom the Sheriff had one who 
E ſont his Precept to ſerve the Writ, nor had had no 


© b< any Warrant to return the offo 7 ales ; Authority. 


S and 


* L 
3 
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and therefore it was quaſhed. 3$ 4/7 5, 
13. Bro. Chall. 207. , 9" Pf 
Treſpaſs againit A. and B. 4. pleads 
1 fo that the Land was his Freehold, and there: 
0 af wag upon Iffue is joined. 2. pleads that the 
nl Pagd Land is the Freehold of A. and that he 
y Hes 
had al. © Entered by his Command, and upon that 
ready IfNue alſo is joined ; the firit Iflue was 
found the found for the Plaintiff; and when the Jury 
ſame Iſſue appeared upon the laſt Iflue, Y. challenged 
againſt an- the Array,, becauſe they had aircady 
other De- found againit .4. upon the fame Iffuc ; and 
fendant. therefore it was to be preſumed they would 
ſay as they had before; but it would have 
been otherwiſe, if: B. had pleaded Not 
guilty, for that ſtands indifferent ; after- 
wards it was agreed not to be a princip.!| 
Challenge ; wherefore he concluded to the 
Favour. 18 E.4q. 12. Bro.Chall. 175. 
Array The Defendant claimed for Term & 
made of T,ife, by a Leaſe from the Mayor and 
_—— Commonalty of D. who had the Rever- 
094g by fion; and the Array was challenged, for 
© nt that it was made of the People of that 
_ Corporation, which being found true on 
- Examination, the Array was quaſhed. W 
28 Aſſ. Þ.18, 23. Chall. Bro. 125, 1:7. 
Fitzh. 159, 149. | 
Peer chal- In an Afliſe brought againſt the Earl &f 
lenges the Derby and Aunſel, the Earl challenged 
Array, be- the Array, becauſe no Knight was return: 
cauſe no eq of the Pane), and the Challenge ws 
Knight re- ajlgwed. Alich. 1 & 2 Ph. & AM. Ne- 
turned. J;-are verſus Comit” of Derby, Pld. 
1179. Fitzh. Chall. i15. Fnqueſt 43. 6% 
100. Furors 48, Panel 14. Trials 142. 


Array 
challeng- 


ln 
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In Replevin againſt the Biſhop of FS. 


and others, he challenged the array, be- 
cauſe no Knight was returned of the Pa- 
nel. Cnria: As there is but one Panel, 
this Challenge ſhall ſerve for the other 
Defendants. Dyer 246. b. 

Tne Panel was challenged, for that 
there were no Hundredors; it was ſaid that 
there were not any ſufficient in the Hun- 
dred, who were not of the Plaintiff's Fee 3 
to which it was anſwered, thaMhen it ought 
to have been ſo returned; and it was 
found that there were none in the Fran- 
chiſe who were not of the Plaintiff's Fee, 
and that the People impanelled were of 
the next Hundred, and of the moſt ſufhi- 
cientz whereupon the Array was held 
to be good. 45 AY. p. 1. Chall. Bro. 

145. Fitz. 123. 

Where the Array was quaſhed, for that p,oceſ 
it was made by F. BY. who was aiding ſhall not 
and of Counſel with the Plaintiff, the po to the 
Sheriff was ordered to make the Array Coroners, 
by another Officer : and fo it ſeems, Pro- but when 
ceſs ſhall not iſſue to the Coroners, but there 15 a 
when there is Default in the Sheriff him- Default in 
ſif, Afterwards the Sheriff returned an- *Þ<Sherift. 
| other Panel, but Part of the People who 

were in the firſt Panel, were in the laſt 
| Panel, and the Sheriff returned that there 

were not more ſufhicient in the Hundred. 

And the Array was challenged again for 
| Suſpicion, for that Part of the former 

Panel were in this Panel ; but the Chal- 


| Jenge was not allowed. 33 AY, Þ. 12. 
Bro. Chall. 139. m7 
The 
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The Defendant's Bailiff for the Defer. 


dant's Liberty returned the Panel, an |; 
was challenged; I/ilby awarded that ; 
Nom omittas ſhould not iffue, for the Bx!. 
liff did as he ought, when the Precurt 
came to him from the Sheriff; but | 
Writ ſhould iflue to the Sheriff, /zcut 7: 
ta quod balivus libertatis non ſe intros 
tat. 26 Af}. Þ. 22. Bro. Chall. 115. 


he Array was quaſhed, becau!e th: 


Sheriff Wazg 1enant to the Detendan 


when the Array was made ; now the Pro 
ceſs Niall go to the Coroner, unle{s the 
Plaintiff alledge that the Sheriff had x 


liened the Land: Afterwards cr //: «M 


conſtinilibus, that are Matters in 146 


But the Court ſaid, that if the Array i: 


quaſhed, for that it was made favour! 


by the Sheriff, the Proceſs ſhall never «© 


back to this Sheriff; for it ſhall not ber 


tended but that the Favour continues. 1: 


H. 5.9. Bro. Chall, 58. 


It the Array returned by Sheriff i 


uaſhed for Partiality in the Sherit?, ':-W 
ceſs ſhall never go to the Sherift va 
tho' a new Sheriff be afterwards mM 
for the Entry gued vicecomes non 11111 


tat...:18- F. 4. 3- Bro. Chall.-173; 


Where the Plaintiff ſays that the Si« 
riff is Coutin to the Defendant, an it 


ig conteflced, prays Proceſs to the Coro 


ners, he ſhall have it; but afterward . 
Proceſs ſhall not be awarded to the vi!W 
riff in that Action, although a nj 


Sheriff be choſen. 34 HZ. 75. 51. Ct 
Fro. 76. 


Pant | 


- 


.” 
< 
"2 ud 
LR 
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Panel made by the Bailiff of a Liberty 
zuaſhed for Aﬀinity between him and the 
Jaintiff, Proceſs, with a Non o0m1ttas, was 
warded to the Sheriff. 22 ZE. 4. 2. Bro. 
hall. 186. 

8 If the Array is quaſhed for Default of 
thc Coroners, Proceſs ſhall never go to 
Ezhoſe Coroners, nor to others, but Eſliors 
EJhall be choſen, and the YVemurre facras il- 
Wuc to them, 18 E. 4. 3. Bro. Chall. 


73. | 
W if Favour be found in the Under-She- 
Bf the Proceſs ſhall iſſue to the Sheriff 
himſelf; but not & courro. 18 [ 4. 3. 
El. Bro. 175. | 
B It Proceſs iflues to the Coroners upon a 
WE hallenge for 2 Default in the Sheriff, and 
Wicrwards the Paro] is without Day, by 
Bbc Demile of the King, « Re attachment 
B9}::!| ilue to the Coroners againit the Jury, 
Bid not to the Sheriff. 10 ZZ, 4. & 49 Hi. 6. 
=; Cha!l. Bro. 169. 
W The Array of the principal Pane! being 
WRuaſhed, for that the Sheriff was Son-in- 
Bg-iw to the Nefendant ; but the Array of 
e Tales being made by a new Sheriff, 
Ec YVenire facias de 0v0 was awarded to 
e new Sheriff, for no Nefault-was in 
Eg'm; but if the Array of the principal 
EFancl had been quaſhed in the 'Iime of 
e old Sheriff, and the YVenire facias had 
Ween awarded ro the Coroners, then it 
Eg ould at all Times be ſent to the Co- 
Wners, and never reſorted back to the 
& Sheriff, 9 22. 4. 46. Chall. Bro. 85. 
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The Impartiality of 
The Array made by the Predeceſlyr of 
the preſent Sheriff being challenged and 
quaſhed for Conſanguinity, the Plaintiff 
may either pray Proceſs to the Yige She- 
riff, or to the Coruners. Mich. 2 5 ; E- 
liz. Dyer 188. b. 

The Sheriff being challenged, Proce; 
was awarded to the Coroners, who return- 
ed the Venire facias; but a full Jury not 
appearing, a Tales was prayed by the 
Plaintiff, and returned by the new Shri 
Verdict for the Plaintiff, but held to be 4 
Mis-trial. Mich. 44 & 45 Eliz. (ri 
verſus Paſtow, Nel. 15. Cro. Eliz. $9, 
Hob. 64. T7. 36. Eli. IWVie verſus 1or- 
gan, Tel. 15. Nis-trials aided by Stat. :1 
FUE- To's 13: 


Indiferency and Impartiality re- 
quired in the Firors themſe.ces. 


AQtion by Roan C. J. in an AQtion brought by 4 


a Corpora- Mayor and Commonalty, or by a Dean 
tion, and and Chapter, it is a good Challenge that 
Juror one the Juror is one of the Commonalty, or ot 


of the the Chapter. 21 ZE. 4. 11. Chall. H10. 


ody. 180. Fitzh. 60. 
Juror mar- It is a good Challenge to a Juror, that 
ried Silter he has married the Siſter of either Party, 
of either if ſhe be alive, or has Icft Iflue. 21 LH. 3. 
Party. qt. Byo. Chall. 54. It is a principal 
Challenge that the Juror is brother to the 


Joref ite of the Party ; for he and his Wife 


brother to a md 
Plaintiff re one Perſon in Law. 21 77. 4. 11. Cal. 


Wife, #Bro.180. Fitz, 60. It is a good princip 


Challenge 
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9 

Challenge that the Juror is Couſin to the JurorCou- 
Defendant's Wife, and thereby allied to the in to the 
Deſcendant, for it is poſſible the Netfen- Yeten- 
dant's IMue may be Heir to the Juror ; 42t's 
but the Plaintiff did not ſhew how he Ve: 
was Couſin, which it ſeems cicar he ought 
upon a principal Challenge. 8.6. 15. 
Chall. Bro. 58. Fitzh. 25. It is no prin- [co mar. 
cipal Challenge that the Juror had muar- jj4q 11. 
ried the Mother of the Detendant, it ſhe (her or 
be dead, and he had no Iiſie by her; tor Couſin of 
the Cauſe of Favour is determined. "The the Party, 
ſame Law of him who marries my Cou- Wo b | 
fin, who may be Heir to me, this is a «cad with- 
principal Challenge 3 but not if the Wo 9ut live, 
man die without Ifluc, 14 1. 7.2. 270. 
Cill, 71. 

It is 2 gond Challenge to the Knights One of the 
who come to impanel the grand Athic, four 
that one of the tour is married to the Knights, 
Daughter of the Plaimiitf; and the other von 1- 
three ſhall try ir. AL. 2 & 3 Phil. & Ma. | aw tothe 
Moor 3, 10. Dycr 103. b. Plaintiff. 

In an Aﬀtion brought by the Dean and Attion by 
___— of L.incoln, it was held to be a2 Dean 
coud principal Challenge to a Juror, that #24 Chap- 
be was Brother to one of the Prebendaries **7+ Juror 
of the Chapter. 21 /!. 4. 11. Chall. Bro. _ on 
130... Firzh." 60; 15 £4: 183. 28 Af- Probe 7 6 
I*, Hob. 8&5, And in the Times when be TYRE 
Monaſterics were in Being here, in an Ac- 
ton brought by an Abbot, it was a good 
principal Challenge to a Juror, that he was 
Uncle, Brother or Coutin to one of tho 
| Abbot's Monks. £Sro. Chl, 14, 140, 167, 
189. Fils. 54, 69. 


[t 


Aid. 
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Juror | It is a good principal Challense 
Godfather Juror, ha he i Godbather to bs Plaine 
fl riff's Child ; though it was formerly h-'4 
rv] > Otherwiſe, and was not always a princip. 
Plainti# to Challenge. But on the contrary, if t!: 
the Ju- Plaintiff was Godfather to the Tur; 
Child, it was always held to be a principy 
Challenge. 2 . 4. 15. Chall. #ro. «1, 
Fitzh. 57. 19 H. 6. 66. Chill. Bro 6: 
Fitzh. 54. T. 28H. 8. Moor 5, 10, S$:4 
wide 40 Af. F. 20. Chall. Bro, 11, 
Fitzh. 131. Contra, if a Juror is chz- 
lenged for being Godfather to the Þ!1in- 
tiff's Child, it ſhall not be inquire( whe- 
ther he be Godfather to a Son «r 1 
Daughter. 7 Z. 4. 4 Chall, Bro. 165, 
Fits. 54. - | 
Juror Bro- In Debt by Executurs, it is « 4d 
therto Challenge that the Juror is Brother to the 
Plaintiff's Teſtator. 21 E. 4. 11. Chatt. $r9, 16. 
Teitator. Fjrzh, 60. 
JurorCou- Hnffey C.J. in an Adﬀtion by Ter:nt 
&n to him for Life, it is a good Challenge that thi 
in Rever- Juror is Couſin to him in the Reverſo, 
fion, when 21 ZE. 4. 11. Chall, Bro, 180, Fit). 
Tenant 60; - -- = 
for Life is Flaintiff. 


ror's, 


JurorCou- . Fairfax: In an Aion of a Thing touch: 
fin to the 1g a ReCtory, ir is a principal Chailerge 
Patron, in that the Juror is Couſin to the Patron. :1 
an Attion E. 4. 63. Chall. Bro. 180. 
touching the Rectory. 


JurorCou- Where Tenant for Life or the like pray 
fin to the in Aid, it is a good Challenge that the Furo 
Prayee in is Couſin to the Prayee in Aid, and yt be 

| 35 
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is ro Party to the Action, but he may have 
Loſs. 21 ZE. 4. 11. Chail. Bro. 1$0, Fitzh. 
6. 

In Attaint, one of the grand Jurors ws 1, Attaint, 
challenged, for that he was Son and Heir a grand 
to one of the petty Jury, who was dead, Juror Son 
and he was drawn; for it is to be pre- and Heir 
{med that he will not falſify the VerdiEt to one of 
of his Father. But a Challenge for that th petit 
one of the grand Jury was Coufin to one Jury, who 
of the petit Jury, who was dead, - was © acad. 
diſallowed, becauſe he who was dead, was 


rot a Party. 34 Ag. p. 6. Chall. Bro. 1459: 

Firzh. 129. 

In Attaint, one of the grand Jurors Was In Attaint, 
hallenged, for that he had married the one of the 
Sifter of the Wife of one of the petty grand Ju- 
ury ; but it was not allowed without fay- ry and ons 
Ing that he was procured. O©zcd mirnu of the pe- 
nribys, for it ſcems to be a principal "it Jury 
-hallenge. 43 Af. Þ. 25. Chall. Bro. 145. w_ ” 
12h. 103. In Attainr, it is no principal _ ne 
ballenge, that one of the petty Jury and _ 

ne of the grand Jury vat marrycd two 

dilters, notwithſtanding the Aﬀnity ; and 

herefore it was ſaid that the Juror was 
rocured z and the Aﬀinity was found, but 

It the Procurement ; wheretore he was 

worn, 43 Af. p. 46. Ghall. Bro. 147» 

Uh, 93. 

| In Attaint, one of the Jury was chal- Challenge ® 
nged, for that he was of Afﬀinity and for _ 
llicd to the Plaintiff; but becauſe he was hs + 
Kin in 8 long Degree, and alſo of the . 7 
art of the Mother, ſo that the Land 


}* 


— CY 


I _ 
or Would not reſort to bim, for this was an = 2» cg 
P 2  Attaint the Land 


| in Queſtion could never come to the Juroy. 
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Attaint founded on an Afliſe of Land, thz 
Challenge was diſallowed. 49 A. þ. -, 

Chall. Bro. 143. Fitzh. 151. | 
Conſan- Couſinage in the ninth Degree is a 200d 
guinity in principal Challenge. 41. 3.9, ( -/ 
the ninth Zro. 20. Fitzh. 99. 21 L. 4.11. Ly, 
Degree. Chall. 180. 
Conſan- A Juror was challenged, for that he was 
guinity no of Kin to tbe Plaintiff's Wile, within the 
Challenge ninth Degree z but the Father of the Jurcr 
where Ju- being a Baſtard, the Challenge was 1: 4- 
ror a Ba- lowed. 41 E. 3. 9. Chall. Bro. 20. 5, 
_ Ba 99. A Juror was challenged, for tht h: 
anarcy was Coufin to the Defendant ; but it b-irg 
found that he was a Baſtard, he was 1c, 

MM. 6 R. 2. Fitzh. Chall. 102. 

Muſt be In a principal Challenge for Confongui- 
ſhewn in Nity, the Party muſt always ſhew in vi 
what Manner the Partics are Couſins, :1 / +4 
Manner 63. Chall. Bro. 189. Firz. 60. \ct the 
the Kin- Conveyance ſhall not be tried, but ny 
dred 8. whether Cuuſin or not. 3 E.q.4 OC: 
Bro. 167. Fiizh. 54. . 
' It is not a vrincipal Challenge, that tn? 
tehe wag Son of a Juror had piaeried the Daughter 
Plaintiff's of the Plaintiff, becauſe it is not between 
Daughter. the Pariies, as where the Juror hin 
has married the Daughter of the | att 
tiff. 3 E. 4. 12. Chall, Bro. 161. Tits" 


in the De- 
ſcent. 


50. en 

® JarorJoin- In Tretpaſs it is a good Challenge t 
tenant the Favour, for that the Deſendint hd 
with two, juſtified the Treſpaſs, by the Commer 
under of two who were ſceiſed of the Lind 1 
whom the Fee, jointly with the Juror ; but it was 


Defendant principal Challenge, becauſe no Freeh 
juſtified, p P Se» x to 


— 95. att 7 HL - Bs 
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to he recovered. 5 H.6. 44. Call. Bro. 
$5. FIR. 24: | 

[t is a principal] Challenge, that the Ju- Juror Te- 
ror is Tenant to the Pl.tintiff. 34 4. P. nant tothe 
6, Chall. Bro. 140. Fitzh. 127, In Ar- Plaintiff. 
taint, it is a go00d Challenge, that the Ju- 
ror is the Plaintift's Leffee for Years of 
Lands, which the Plain:iff loſt by the 
frit Verdict, and ſues to recover by the 
Attaint 5 for the Juror is in a Minner a | 
Party. 21 Z'. 3. 41. Z$ro. Chall. 54. That To the 
the Juror holds Lands of the Defendant, Defendant 
1s a principal Challenge. -1 H. 5. 58. Bro. 
C-41l. Ol. | 

In Attaint it 1s 4 principal Challenge, 
that one of the grand Jury holds of one of 
the petit Jury, withour alledging Favour; 
for he is within his Diltreis. 22 Z. 4. 1. 
Call. Bro. 185. Fitzh, 64, Acconnt. 
The Plaintiff challenged a Juror, for that 
the Defendant had leaſed to him for Term 
of Life of N. who was dead ; bur before 
his Neath the Juror had ſown the Land 
with Corn, which was ſtill growing. Corrs: 
It appears that he is not "Tenant, nor with- 
in the Diſtreſs of the Defendant, for the 
Eſtite is determined ; qraere, for he was 
ed, becauſe many others appeared. 4 

«6.25, 

That the Defendant holds Lands of the Defendant 
Juror is no principal Challenge. 21 HH. 9. 'FCenantts 
33. Bro. Chall. 91. But in Attainr, it is Juror, | 
a principal Challenge, that one of the petty 
Jury holds of one of the grand Jury, be- 
cauſe of the Judgment in Arttaint, ** here- 
by the Lands ſhall be waſted and deſtroy- 

Pq cd, 
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ed. 22 E. 4. 1. Chall. Bro. 185. Fith 
64. 
Juror Te-.: Te is s good Challenge that the Ture 


=p tag holds of F. N. who holds of the Vlainif, 
/. N. Te- although the Juror be not the VlaintF', 


nant of ;amediate Tenant. 38 Z. 5. 25. Cl 
the | lain- : 
tif ZBi 0, $2. Fitzh. 92, 


The Juror The Defendant challenged © Juror, Gr 
is Lelſjce that the Plaintiff had leated to hin the 
of the Ward of certain Land, during the Nen- 
Plaintiff, age of the Infant, rendering Rent, which 
but has Infant was ſtill under Age ; the Þlaintif 
granted {aid that long before the Adion com: 
over is menced, the Juror had granted his E :.rs 
Eſtate. gver, but the Challenge was allowed ; tor 
per Knivet, he may yet diſtrain and make 
Avowry, or have an Action of Debt ag1init 
the Juror, Qn0d mirum of this Jug: 
ment, 74eo quaere; alſo it does nut 2p: 
pear, if any Rent was in Arrcar or no! 
44 E. 3. 5. Bro. Chall. 21. Fitzh. Chall 
Juror A Man leaſes a Manor for Life, it is4 
holds of a good Challenge in an Action between the 
Manor, of Leflor and a Stranger, 'that thc Juror 
which holds of this Manor, whereof the Varty 
Manor the has the Reverfion. 1o H. 7. 20. £7 
Plaintiff Chall, 220. 


has the | 

Reverſion, after an Eſtate for Life, 

Juror Te- hPa” ic Defra ox hoe 
nant to n Treſpaſs, the Nefendant ſaid that tc 


one. under Land was the Freehold of F C. and thx 
whom the the Defendant entered as his Servant, and 
Defendant by his Command 5 and it was held to b2 
juſtified in a good principal Challenge to a Juror, _% 

l- 


Treſpaſs. 


{. 


'T 
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ts was Tenant to 7. C. But the Law 
{zems to be otherwiſe; becauſe F. C. was 

no Party to the Record; yet he might 
conclude to the Favour. 10 Z. 4. 12. Chall. 

Bro. 168, Fitzh, 58, It was held to be 

2 good principal Challenge in Treſpaſs, 

where the Detendant juſtified as Servant to 

Lord Dacres, and by his Command, that 

the Juror wa+ Tenant to Lord D. and with- | 
in his Diſtreſs ; a!lrhough the Lord D. was f 
not Party to the [flue ;3 and that it 1s a good | 
principal Challenge, it he be within his 

Niltreſs, though it be but for a Rent- 

charge. 15 E. 4. 18. Bro. Chall. 68. Vide 

Io H, 5. Bro, Chall. 158. 

In a Writ of Entry the Tenant vouched, Juror Te- 
and the Voucher being traverſed, one of nant to the 
the Jurors was challenged, for that he was Vouchee, 
Tenant to the Vouchee ; ſed 107 allocatur ; Where the 
for the Ifſue is between the Demandant Voucher 
| and the Tenant, and the Vouchee is no travert- 
| Party ; otherwiſe, if he had been Tenant ©** 
to the Tenant, q H. 4. 1. Chall. Bro. 34. 

Fitzh. 158. | 

If a Juror is challenged for being Te- 
nant to either Party, it ſhall not be tried 
| by what Service or Tenure he holds, but 
| whether he is Tenant to him or not. 5 
| £.4. 4 Chall. Bro. 1679. Fitzh. 54. 

# Nee]. In an Action brought by a Dean Juror 

| and Chapter, it is a good Challenge that withinths 
| the Juror is within the Niſtreſs of one of Plaintiff's BY 
| the Chapter. 21 7. 4. 11. Chall. Bro. Diltreſs. | 
| 150. Fuzh. 60. It is a good Challenge _ 
to a Juror, that he has a Hundred, to 
E which the Juror ought to come; for he is 
within the Plaintiff's Diltreſs, though he 
; WES be 
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be not his Tenant, 38 F. 3.25. C4! 
Bro. 52. Fitzh, v2. A principal Ch:. 
lenge to a Juror, that he was within 1! 
Plaintiff's Diftreſs, viz. the Plaintiff hi 
a Flundred, within which the Juror 
refiant, and made Suit to the Leet of th: 
Hundred once a Year; and no other Cau{; 
of Tenure. Dycr 156. 
Maintiff It 1s a good principal Challenge to a ]: 
retained ror, that the Plaintiff was retained by 
by Juror, him, ard had of him 20s. a Year Fez, 
and of his . x7. 4. 13. Chall Bro. 29. PFitzh. -;. 


+ ce. 


Deferd;nt A Juror challenged for being of the Par 
Steward ty's Fee. 49 AY. Þ.-1t. Cball. Bro. 15:. 
of the Ju- F1/2h. 1c0. That the Defendant is Stew: 
ror's Ma- ard of a Manor, whereof the Juror is 
207. ſeiſed, was not allowed as a. principil 
Challenge, no more than ro ſay that the 
Defendant is within the Dijtreſs of ihe 
Juror; bur it is a good principal Chi 
lenge to fay thar the Juror is withn th 
Ditftreſs of the Defendani, or that the Ju: 
ror is Servant to the Plaintiff or Detcr- 
dant. 14 H. 9. 2. © Bro, Chall. 51, 1M 
$y 7. | | , 
Juror the In Replevin, the Defendant avuwed for 
Avowant's Rent ſervice, the Taintiff pleaded err! 
Steward. foormm. It is 9 principal Challenge, rt 
a Juror 1s the Avowant's Steward of is 
Manor, &c. ' T. 29 H. 8. Moor $9 A 
Juror chajienged for being of the Counſe! 
of one of the Parties. 4y A. f. 1. Call, 
Bro. 1509. Fitzh. 100. 
Jaror Pa- It 1s no Challenge that the Juror 15 Pa 
riſhioner. riſhioner of the Party, 22 A, þ. 55 
Bro, Chall. 11z. Nele J. In an Acvon 


brouyat 
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brought by a Perſon, it is a principal 
Challenge, that the Juror is of the Party's 
Pariſh and Cure. 21 E. 4. 63. Chall. 
Bro. 180. 

It is a principal Challenge, that the Ju- Juror Fo- 
Eror is Foreſter of the Fore(t of N. where teller, | 
E the Plaintiff is Maſter of the Game. 16 it 
TE. 4. 1. Bro. Chall. 171. 

E It is a principal Challenge in Treſpaſs, Juror an 
© that the Juror was choſen Arbitrator for Arbitra- 
| the Defendant” for the ſame Treſpaſs, tho' tor. 

© it is otherwiſe, where four arc choſen in- 

E differently 3 but it the one Party choſe two, 

© and the other Party choſe the other two, 

E there they are challengeable. 3 1. 6. 24. 

E Bro. Chall. 9. A Juror was challenged, 

& for that he was choſen Arbitrator between i 
W the Parties; and being tworn on a Voter iſ} 
E7:re, owned it, and being aſked if he had IN 
E hid Communication of the Matter, ſaid he 
& had; whereupon the Tricrs finding accord- 
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G ingly, and he was drawn. 9 E. 4. 46. 


8 Chall. Bro. 85. PFitzh. 57. 

= Conſpiracy at the Suit of the Party : "The Juror gave || 

& Dctendant challenged a Juror, for that the a former | 

= Defendant had®Scen indicted and attainted \ crdict. 

= of the ſame Conſpiracy, at the Suit of the | 

= King, and this Juror was of the Jury and 

Zattainted him; but the Challenge was dil- 

allowed, for the Juror did according to his 

= Oath; and this is no Preſumption of Ill- 

= will, Yet this is a good Challenge, if he 

© hid cencluded to the Favour. 27 J/. P. 

13. Zro. Chall, 120, It is no Challenge, _ | 

E that the Juror paſſed before againſt him in 
| 


< 


another Aﬀtion. 29 AY. p. 3. Bro. Chall, 
| | 52s Fitz. 145. 
% P 5 In 
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In a Plea of Land, it is a good Cl! 
lenge, that the Juror before paſſed with 
the "Tenant againſt a Stranger for this 


| Land, where the preſent Demandant w:; 


no Party, for the Juror is favourable to 
the Title; and therefore jt is a principa| 
Challenge, and he was put on View «f 
Record, and ſo it ſeems, that the Record 
ought to be ſhewn in ſuch Caſe. » 11. ,. 


11. Chall. Bro, 197. 


The Defendant by his Plea, claiming 
under a Gift in Tail, the Plaintiff chal- 
Inge one of the Jurors, for that he had 
before been of the Jury, and found for 
the Defendant on the Gift in Tail, in 
an Ation between the Defendant and a 
Stranger, for Parcel of the Land compri- 
ſed; wherefore on ſhewing the Record, 
the Challenge was allowed, for the ſame 
Deed is now in Iflue, 7 H. 4. 11. $0. 
Chall. 38, 197. 

It is a good Challenge apainſt a Juror, 
that he has before given a VerdiCt in the 
ſame Attion; but then the Record mult 
be ſhewn. The Plaintiff challenged a 
Juror, for that he had paſſgd againit him 
tefore, in an ACtion for the ſame Matter, 
which was reverſed on a Writ of Errcr, 
but becauſe the Record was in another 
Court, and he did not ſhew the Record ; 
the Challenge was diſallowed, and the 
Juror ſworn, 33 H. 6. 1. #ro. Chall. 15. 
Fitzh. 4r. 

In Maintenance, the Defendant chil- 
lenged a Juror, for that he was of inc 
Jury in the principal Aion, in which :t 

is 
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is now ſuppoſed that the preſent Defen- 


dant maintained the Defendant in that 
Action, and found for the Plaintiff in that 
Attion;z but the Challenge was not al- 
lowed, for this is no Colour of Favour; 
it ſhall be intended that he tound accord- 
ing to his Conſcience, and Maintenance 
lies, although the Verdict be true; for it 
is not lawful to maintain a juſt Cauſe. 35 
H. 6. 63. Bro. Chall. 19. Fiizh. Chall. 
45: | 

It is no principal Challenge, that a 
Juror paſſed with the Plaintiff in an Iflue 
upon the ſame Matter between the Par- 
ties; for a Man ſhall not be challenged for 
ſpeaking the Trurh. Wherefore they con- 
cluded to the Favour ; for it is no principal 
Challenge. 9 E. 4. 16. F#ro. Chall. 83. 
Fitzh, 55. 

After the Array aſhirmed, a Juror was 
challenged, for that he had betore. paſled 
20ainſt the Nefendant in an Afile brought 
by the Plaintiff. Choke : This is no Chal- 
lenge, without concluding to the Favour, 
unleſs he ſhew the Record exempliticd, 
and then it is a principal Challenge, quod 
non fuit negatum. And this was an Ac- 
tion upon the Statute of 5 R. 2. of the 
ſame Land and Title. 21 FE. 4. 74. Zro. 
Chal. 184. | 

A new Trial being ordered, the Juſtices 
jaid that the Plaintiff ſhould take Heed 


that he hath none of the prneipel Pagel 


which paſſed in the firſt Trial ; for it is a 
principal Challenge, that he was in the firit 
Trial, Trin. 26 Eliz. B. R. Long's Caſe, 
Cro. Eliz. 33. 
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Juror oji- Jurors challenged, for that they had de- 
ving his Clared the Right for the one Party, an! not 
Opinion, for the other, in giving their Verdict lc- 
or decla- fore hand. 49 AY. p. 1. Chall. Bro. 15:, 
ring be- Fu2h. 1co. 

fore-hand in what Manner he will find. 


When a poor is challenged for Farour, 
though he has twenty 'T'imes declared tl 
he will find for the one Party or the otter 
Party, on Account of the Knowledge that 
he has of the Truth of the Matter in Dit: 
pute, he is to be deemed indifferent ; but 
otherwiſe it is, it he has ſaid fo on Account 
of Aﬀe&tion for one Party more than the 
other. 7. H.6. 25. Pro. Chall. 55. 

It is a good Challenge, that the Juror 
hath reported, that if he be impanelled he 

will find for the Plaintiff, 21 ZH. 7. :9. 
Bro. Chall. go. 

A Juror was challenged, for that he had 
{aid to one of the Parties, Provide 79 fov, 
fer if Tam ſworn T ſhall give my Veraid 
agaiiiſt yott; and the Party himſelf was 
allowed to prove this, and the Juror was 
drawn. Paſch. 8 Fac. 1. Oail againſt [3r- 
rel, 1 Bulſt. 20. | 

Appeal of Murder: The Defendant 
challenged a Juror, for that when the 

grand Jury found this Fa&t but Manſlaugh- 
ter, the Juror ſaid, that if he had {erved 
of the Jury, he would not have found it 
in any other Manner than as the Coroners 
Inqueſt before had found it; (Netra, the 
Party himſelf did not hear him ſay this, 
but a Friend of his) upon this the 'Tricrs 

| found him not indiflerent. Paſe. 9 Fac. 1. 
Vicariage againlt Gelfe, x B!lſt, 121, 


On 
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On an Indiament, it is a good Chal- That the 

lenge to a Juror, that he was one of the Juror was | 

grand Jury that found the Bill, 19 4g. of the 34 

f.6. Bro. Chall. 107. grand Ju- 
43 ry or the | 

Upon Traverſe of an Inditment for Fe- 1P&icor. 
lony or any other Matter, the Indiftor may | 1 
be challenged. 44 E. 3. 43. Bro. Chall. 25. 

In a Writ of Conſpiracy, the Plaintiff - : 
challenged one of the Jurors, tor that he w 
was one of his Inditors of the ſame In- 2 
ditment on which he was acquitted, and wy 
for which he brought his Action; and this j 
| being found, the Juror was drawn; though pf 
the Point now to be tried, was the Con- | 

ſpiracy, and not the Felony, 57 H. 4. 2. | 
Chall. Bro. 42. Fitzh. 19. . 

In Trials of Felony, it is a good prin- 
cipal Challenge, that he was one of his | 
Indictors 3 but it is otherwiſe in a "Trial on "| ; 
2n Inditment for a Trefpaſs. Yet the 
Statute 25 £E. 3. c. 3. ſpeaks as well of 
Treſpaſs as of Felony. 7 E. 4. 4. Choll. 
Bro. 166, Fitz. 53. o | 

It is no principal Challenge, that a Ju- Juror in- 1 
ror is indebted to the Plaintiff or Defen- debted to "n 
| dant. A. 26 H, 8. AMioor 5, 6. Flaintiff or 

| Defendant || | 

A Juror was challenged, for that he had One of the 
bought Lands of one of the Parties in the Parties in- 
| Suit, ſtzl. of the Leſſor, and that the Lef- debted to || 
for did owe to this Juror 10/7. notwith- he Juror. 
| \tanding this Challenge, the Tricrs found 
| him to be indifferent ; but the Court faid it 
| would have been otherwiſe, if the Juror had 
| owed Money to one of the Parties. Paſch. 
| 8 Fac. 1, Oil ver. Tyrrel, 1 Bulſt. 20. 
| In Atraint, it is a good Challenge for 

the 
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Variance 
between 
the Defen- 
dant and 
Juror, 


Where a 
Suit be- 
tween a 
Juror and 


The Impartiality of 
the Defendant to a Juror, that he and one 
of the petit Jury were at Debate; and «f 
this not only the petit Juror but the Ne- 
fendant may take Advantage. 30 /. f, 
34 Bro. Chall. 135. 

The Defendant the Biſhop of CE. ch. 
lenged certain of the Jurors, for that he 
had ſued them in the Court of Rome; this 
Challenge was diſallowed, for it was hi; 


one of the own Suit; though it had been a gd 


Parties, 
ſhall be a 
goodChal- 
lenge. 


Challenge that the Jurors ſued the Biſhop 


in the Court of Rowe. But they inquire! 
if the Juror had done any Treſpaſs, where- 
by the Biſhop had juſt Ciuſe to ſue him 
in the Court of Rome; and fo it feems to 
be no principai Challenge, but a good one 
to the Favour or Malice. 38 EZ. 5. :5. 


9, 


Bro. Chall. 52. 


Arttaint; the Plaintiff challenged a ]u: 
ror, for that he had brought an Aion «© 
Maintenance againſt that Juror, for Maintc- 
nance in principal Matter: The Defendant 
ſaid that this Aftion was brought againſt 
this Juror and rwenty-nine others, of the 
molt able in the County, to the Intent to 
challenge them; and this was tried imme 
diately without any Record, and ir was 
found Per carrele ut ſupra, and the Jury wi 
{worn. 43 A. Þ. 46. Chall. Bro. 147. 

Aﬀiſe: A Juror was challenged, tor 
that the Defendant had an Action of 'Itc: 
pals againlt him, returnable before t'! 
Aſiſe ; and therefore he was favouravs. 
It was alledgea that the Writ was pur- 
chaſed by Covin, to the Intent the Juror 
ſhould not be ſworn, and it was prayct 
that the Covin might be tried, which 3 


done accordingly, and it was found ti: 
| it 
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it was by Covin, and that the Juror was 
indifferent ; wherefore Priſer ſer him a- 
fide, and procceded to ſwear in other Ju- 
rors; for it was doubted whether it was by iq 
Covin or not, for the Writ of Treſpaſs was 
returnable before the Aſſiſe; and therefore 

| they could not then know the Names of 

the Jurors. Littleton : If the Tenant and | 

E Vouchee are at Iffue and Challenge by Co- 

| vin, the Demandant, who is a Stranger to 

| the INue, may for his Intereſt pray that the 

| Covin may be tried; and it ſhall be tricd, 

| q1104 Mole drbitavit. 59 1. 6.6. Chall, 

F Bro. 92. Fitzh. 49. 
* ltis a good Challenge to a Juror, that he For what 
| has been attainted in a Writ of Conſpiracy, Crimes in | 
{or in an Attaint, for they are antient Ac- a Juror he 
tions, but Attainder for Forgery of Deeds way be 

| is no Challenge, for that is given ſince by challenged | 
| the Statute 33 2. 6. 1. 35. Dro. Chell. 15. 1 
| Debt: It is a good Challenge, that the Outlawry | | 
E Juror is an Outlaw ; for the Writ of //enire ma Juror, |! 


| facias is twelve free and lawful Men; there A 4 
| Villenage is a good Challenge, as it ſeems. '$ 
{1 11. 6. 30. Chall. Bro. 64. "4 


F It is a good Challenge to a Juror, that Juror Vil- 
| he is a Villein; and the Bailiff was a- lein. 

| merced for returning a Villein of the Pa- 

E nl; and a Nom 0a2ttas was awarded. 26 

| AY. p. 28, Bro. Chall. 118. | 

| It is a good Challeng>, that the Juror is a 

| Vilicin, 9 17, 4. 16. Zro. Chall. 83. © | 

| Itisa good Challenge to a Juror, that he Juror an 
Els an Alicn born, tho' he has been in E72- Alien, 

| 121d from his Infancy, and ſworn in Leets, 

| &c. for that will not make him a Denizen. 

1411, 4.19, Chall, Fitzh, 91, Bro. 48. [vl 
: | Aliens 


328 


Juror pro- 
cured by 
Plaintiff. 


Juror a 

Commil- 
fioner to 
examine 


Witnelſles. 


The Imfartiality of 

Aliens cannot be returned of Juries for 
the Trial of Iffues between the King 1:4 
the Subje&, or between Subject and Su) 
jeR. Calvin's Caſe, 7 Co. 18. b. They 
have no Freehold. 10© C6. 104. 7. 

Afſſiſe by an Infant : A Juror was ch. 
lenged, for that he was procured” by thy 
Plaintiff; ſed mon allecatur, for the Plaintit 
was an Infant. Er /ic vide that an Infant ca". 
not procure. 27 A. /. 45. Bro. Chall. 1::, 

It is no principal Chal'enge to ſay, thi 
one returned of the Jury was choſen Com: 
miſſjoner by the other Party for the Fx: 
mination of Witneſſes in the Court of Ch:n- 
cery, for every Commiſſioner is made ar 
conltituted by the King, by Commitlic1 
under the Great Seal ; and therefore |: 


| being a Commiſiioner of Record, is pre: 


Jaror ap- | 


peared as 
a Witneſs. 


ſumed in Law to be indifferent. But it i 
otherwiſe of an Arbitrator, for he is creat: 
ſolely by the Submiſſion of the Part! 
themſelves in Pa's; and therefore it is: 
principal Challenge to ſay, that ſuch a on: 
returned of the Jury was Arbitrator for th: 
other Farty. Trin. 9 Fac. 1. Peaciis' 
Caſe, 9 Co; 951.4; 5H. 90:10. 59 E: 4 46 
Is 3. 4:24: 3H. 6:24. 

Appcal of Murder : The Appellant ch: 
jenga# a Juror for Favour, becauſe he cm: 
in as a Witneſs in the Appeal, and came in 
by Pruceſs to be a Witneſs for the Apr-- 
lantz the Juror confefling this on Uzi, 


_ and the Triers finding him not indifieren!, 


Freehold. 


be was drawn, Paſeh. 9 Fac. 1. Vicar: 

againſt Gelfe, 1 Bulſt. 121. 
Not ſufficient to Freehold is a 990 

Challenge, and the Juror ſhall be ©534 


mind 
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mined on Oath, if he had ſufficient or not 
z1 H, 1.29. Bro. Chall. 90. | 


o 
b 
Of Challenges 1N General, | 
Bailey in Aſſiſe may have all Chal- Who may { 


3 
{-3 
S 


L lenges to the Array and the Polls, as challenge. 
E his Maſter may. 9 H. 75. 24 Bro, Chall. 

| 159. 
E In a principal Challenge for Conſangui- He who 

E nity, it muſt be ſhewed how they are 2 challenges 
EKin. 21 FE. 4. 63. Fro. Chall. 180. jffor Kin- 

E where the Array made by the Sheriff is _ maſt 
iquiſhed, the Party ſuggelts that ſome of NS: 
E the Coroners are his Couſins, and there- they 
E tire prays Procels to the Reſidue, he mult ,,.. vin. 
Eſhew in what Manner they are of Kain ; 
Fand if this be denied, ſo that Proceſs ifſucs 
Eto all the Coroners, though the other Party 
& cannot challenge the Array for this Matter, 
Eyct it is faid he may for Kindred in another F 
E Manner. Scd guaere. 4 H. 7. 2. Chall. '2 
ro. 154. 4 
E And if the Defendant challenges the Ar- But if the 
Eraiv, for that the Sheriff, or other Officer Kirdred is 
Ewno made it is of Kin to the Plaintiff, clo” found, tho? 
Elc muſt ſhew in what Manner they are a 1" 2 Gffe- 
EKin; yet if the Kindred be found in a dif- Tt Man- 
ferent Manner, it is ſufficient ; for Kindred oo 0 

35 the Subſtance, and the Manner bur Form. © Es: 
Es where the Defendavt challenged the 

PArray, for that it was made by 7. N. the 
EUnder-Sheriff, who was Son of 7. Son of 

JV. Brother of the Plaintiff, it was found 

that he was Son of 7. Daughter of [/. Bro- 

tier of the Plaintiff, and the Array was | 
Equaſhed, 19 FH. 8. 5. Chall. £70. 1. | 
E- The 
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The Conveyance ſhall not be tried, buy 
only whether the Parties are Couſins or ng; 
7.E. 4. 4. Chall, Bro. 165.  Fitzb. 54 
Conſan- Fineux : That ſeveral of the Jurors are 
guinity m a Kin to either Party is no Challenge tg 
leveral of the Array. 1417. 71.1. Bro. Chall. 1. 


the Jurors, 
no Challenge to the Array. 


| Challenge A Challenge to a Juror for Aﬀanity ::/ 
for Alli- Alliance to the Plaintiff, was not alloy of, 
ance difal- for that it was in a long Degree, and 
lowed, be- the Part of the Mother, {o that the Land 
cauſe in a in Queſtion could not reſort to him. 4 4/] 


IS _—_ p. 20. Chall. Bro. 143. Fitsh. 131. 


the Land in Quelion could never deſcend to the Juror. 


In a Chal- The Defendant challenged the Array, fer 
lenge to that it was favourably ee by the Sheri, 
the Array, who was within the Diftreſs of one of the 
for that Plaintiffs, ſhewing that the Sheriff he! 
the _— Lands of a Manor now in Queſtion, whers 
x Hap <3r of one of the Plaintiffs had Poſſeſſion, and 
tis Di. alſo held Lands of him for Term of Yes; 
fires. the the Plaintiff infiſted that he ought to take 
Defendant one Cauſe only ; but the Court he)d thi! 
may ſhew he might alledge both, for the Chai:cng! 
ſeveral is, that he is within the Diſtreſs, and ti! 
Particu- Allegations are but Evidence to prove ! 
lars. Trin. 30 Eliz. Blunt verſus pj 
Goldsb. gr. 


Principal In Attaint, the Jury was returned (uni 
Pane! moned, and a T7: —— awarded, ws i 


ſ . þ 
, and now the fit! 


) 


[| challenged turned by a new Sheri 
I for Kin- | 
| dred inthe 


| Sheriff, whether the Array of the Talcs made by a new Sie 
gh riff ſhall ſtand, R 


C ia ber ( | 
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Panel being chailenged and quaſhed, tor 
that the old Sheriff who made that Panci 
was Couſin to one of the petit Jury, the 


Array of the Tales was . quaſhed alſo at | | 
| the Peri! of the Paintift ; but there were 't 
F foreral Precodents that ſuch a Tetcs ſhould ' 
End, Mich. 6s E.6. Littleton ver, Hiuckts- | 
q (112, Der 7 x 4.91: b, 


) 'Lnc SheriiF returns the Venire facias, 
© os + <ecuted by his Predeceflor, when in 
E F:Rt it was executcd by himſelf, the Party ; 
Em.” cnallenge the Array for Cofinage or ' 
E Aioity in the Sheriff, and it ſhall be tried 4 
= by :wo Triers, notwithilanding the falle 
E Return. Hil, 2 Filiz. Dyer 177. b. | 
© It the Plaintiff prays a LVenire facias to When the 
= the Sheriff, he cannot challenge the Array Plaintiff 
© for principal Chollenge, for any Czuſe in prays Pro- 
E the Sheriff, whereof he cou'd have Knew- cels to the 
El:dpe at the Time of awarding the Venire, Sherift, he 
&as for Conſanguinity, Aﬀinity or the like, 4! not | 
between him und the Sheriff; for upon ©alenge | 
ſuch Caule ſhewn, he might have had runniciggd 
Proceſs to the Coroners ; but of Conſan- Men 
Weuinity, Affinity, or the like, berween the (4, then 
WO beriff and the Defendant, he ſhall not jay jn his 
Eb: preſumed to have Knowledge at the own 
lime of the awarcing the //enire 3 and Know- 
therefore where the Plaintiff prayed a ledge. 
Exdecei ales to the Sherifl, and it was a- *Þ 
Wirded, and afterwards he challenged the q 
W\rray, for that the Brother of the Wife 
Et the Defendant had married the Daugh- 
Ftcr of the Sheriff, which the Defendant 
ponfeling, the Array was quaſhed. Con- 
J'2Uls and Butler, Serjeants, faid, that 
iis was clearly no principal Colony 4 
| | ut 
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but the Court ſaid, that the Plaintiff on9\+ 
to have alledged that the Brother ct the: 
Defendant's Wife and the Sheriff's Dauo!- 
ter were alive ai the Time of making the 
Array. 15H: 9. 9. Chall. Bro. 59; Fiugh, 
| 1:93: 

The She- In Trcſpaſs between the Archbiſkop of 
riff and Cater y and the Abbot of Zattail, the 
Coroners Archbiſloup ſhewed that the Sheriff «1; 


being his Steward, ind that ſome of the tur 
_. (Coroners W.s of his Robes, and others |: 5 
g<d, nu Tynints, and within his Diſtreſs, and thr 
two choſen 


"a this was known to the Defendant ; wh: 7-- 
y Con- | s 4 
ſent, ro Upon by Conſent the Parties choſe t9 
Se eh Knights to make the Pane!, and a 7 
Panel. facias was awarded, reciting the who? 
The Par- Matter, and after further Proceſs to b- 
ties may awarded to them, as if it had been «- 
chall-nze warded to the Sheriff. In this Caſe the 
the Polls, Parties ſhall not challenge the Array, but 
but not the may challenge the Polls. 15 & 4. -4 
Array. 9#ro. Chall. 69. 
If Proceſs be awarded to the Coron:rs 
for Default in the Sheriff, if Fialfity be 
_ returned in the Coroners, the Juices 1:41 
chuſe Eſliers, who ſhall make the F:n-!, 
and execute all the Proceſs, and the Pi: -$ 
ſhall not challenge the Array, but wy 
may challenge the Polls, and fo no Mit- 
.:-:-"omet,- 2358 E. 4: 8: Chalk, Bro; 154-5: 
| Challenze Though a Juror may be challenged tor 
to the Ar- 4 Cauſe happened fince he was Worn, vet 
Tay, for the Panel cannot be ſo; for no ill Aﬀecc- 
Matter tion of the Sherift arifing fince the Jugy 
fince. ſworn, can make the Jury ſuſpected, that 
was impanelled before. Hil. 15 4c. 1: 
Vicars and Langham, Hob. 235. 


Aiter 
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After a Challenge to the Array tried, 
the Party ſhall not chailenge the Array 
again for any other Cuuſe, for then it 
would be infinite. 4 H. 7. 8. Chall. Bro. 
155- 

The Party cannot chailenge the Array Cave 
of the 7#les, when he has chaiienged the challenge 
Polls of the principal Panel belore. 534 Ag. the Artay 
þ. 6. S$Byo. Chall. 1 40, of the 7 a- 
les, after having challevged the Pol!s of the principal Panel. 


The Array of the Tile; ſhall not be chal- 
lenged tiil the Array of the ptinci} ul !Vanel is 
tried. 9 £. 4. 45. Chall. Bro. $5. Fuzh.85. 

Where a Man challenges the Array, he 
need not verify his Vlea ; S. 1'r hoe paratus 
"eſt. craficare. 27 H. $.- 13. ro. Chall.. ;. 

In Attaint, the Defendant challenged the 
Array of the aecern {ales beciule it was 
made in Favour of the Pliin itt, and the Array 
Plaintiff challenged the Array allo, withour C#:inged 
ſhewing Ciule of Challenge 5 and there: Jy LON 
upon the Array was quzſlicd, gicd 1irnn, OE 
tc. 8H. 4. 22. Chall. Bro. 43. Hitz. $0. quaſhed. 

The De:cndant challenged a Juror, tor 
that he had ror futiicient Freehold, ard 
allo, for that he was favourable ro the 

Plaintiff, and had promiſed to find tor If both 
him ; the Plaintiff alfo challenged him for Partics 
the Hundrc-d. Corrr : When both challenge challenge | 
him he ſkall be withdrawn without being 2 Juror, he | 
tied, Note, That a Man ſhall have two Fl! be 
or three Challenges together, and yet good, withdrawn 
for the Challenge ſhall not be ſaid to be tan 
double; and this is commonly uſed to take I 
in all Cauſes at once. 20 AY. Þ. 13. Bro. "OM 
Chall, 110. 3 1. 6. 38. Chall, Bro, 8. 

| The 
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but the Court ſaid, that the Plaintiff on7hy 
to have alledged that the Brother co the 
Defendant's Wife and the Sheriff's Daug!- 
ter were alive ai the 'Time of making the 
Array.” 15 H. 9. .y. Chall. Bro. 575. Fitth, 


F220 
The She- In Trcſpaſs berween the Archbiſhop of 
rift and Canter ty and the Abbot of Bartail, th. 
Coroners Archbiſhup ſhewed that the Sheriff v1; 
being his Steward, ind that ſome of the {ur 
challen- Qgroners w.s of his Robes, and others © 5 
my wr Tonants, and within his Diſtreſs, and tir 
i ven this was known to the Defendant > wWhere- 
y Con- k 
ſent. ro Upon by Coufent the Parties choſe t:9 
make the Knights to make the Pane!, and a 77 7 
Panel, FJacias was awarded, reciting the whoe 
The Par- Matter, and after furrher Proceſs to b: 
ties may awarded to them, as if it had been «- 
chall-nze warded to the Sheriff. In this Caſe the 
the Polls, Parties ſhall not challenge the Array, but 
but not the may challenge the Polls. 15 £&. 4. -4 
Array. 9ro. Chall. 69. | 
If Proceſs be awarded to the Coroners 
| for Default in the Sheriff, if Falfity be 
returned in the Coroners, the Ju'iiices 1:4] 
chuſe Eſliers, who ſhall muke the Fan-!, 
and execute all the Proceſs, and the P«'t.-s 
ſhall not challenge the Array, but uwcy 
may challenge the Polls, and fo no NMil- 
chief. 18 E. 4. 8. Chall, Bro. 154. 
| Challenge Though a Juror may be challenged for 
to the Ar- 4 Cauſe happened fince he was {worn, \ct 
ray, for the Panel cannot be ſo; for no ill Aﬀecc- 
Matter tion of the Sheriff arifing fince the Jug) 
fince. ſworn, can make the Jury ſuſpected, thi 
was impanelled bctore, Fil. 15 Zac. 1: 
Vicars and Langham, Hob. 215. At 
ect 
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Afﬀter a Challenge to the Array tried, 
the Parity ſhall not chailenge the Array 
again for any other Cuuſe, for then it 
would be infinite. 4 11. 3. 8. Chall. Bro. 
155- | | 
The Party cannot chaileng: the Array Cave 
cf the 7#les, when he has chu ienged the challenge 
Polls of the principal Panel beloe, 34 Ag. the Array 
Pp. 6. Bro. Chall. 1 49, Of tlie  a- 
les, after having challenged the Polls of the principal Pauel, 


The Array of the Zilcs ſhall nor be chal- 
lenged tiil the Array of the princij ul lanel is 
tried. 9 ©. 4.45. Chall. Bro. $5. Firzb.85. 

Where a Man challenges the Array, he. 
need not verity his Plea; S. Jr hoe poratus 
eſt _ crificare. 25 H. 8. 12. ro. Chall. 3; 

In Attaint, the Defendant challenged the 
Array of the aecem / oles, beciaule it was 
made in Favour of the Pl:inith, and the Array 
Plaintiff challenged the Array allo, withour Cilinged 
ſhewing Cuſe of Challenze 5 and there: Ty Loh 
upon the Array was quzillicd, gucd Nirnn, HE 
&c. 8 H. 4. 22. Chall. Bro. 43. Fitz, $0. quaſhed, 

The Dc icndant challenged a Juror, tor 
that he had rot ſutiictent Frechold, and 
allo, for thit he was favourable ro the 
Plaintiff, and had promiſed to find tor If both 
him ; the Plaintiff alfo challenged him for Parties 
the Hundr-d. Corr : When both challenge challenge . | 
him he ſhall be withdrawn without being © Juror, he | 
tried. Note, That a Man ſhall have two Fell be. 
or three Challenges together, and yet good, "drawn 
| for the Challenge ſhall not be ſaid to be vous 
double; and this is commonly uſed to take |S 
in all Cauſes at once, 20 Af. Þ. 13. Bro. 
Chall. 110. 5 HL. 6, 38. Chall, Bro, 8. 

| The 
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The Plaintiff challenged a Juror, imme. 
diatcly the Detendant challenged him, and 
before the Coure had fatd Let him ++ 
drawn, the Þl:intiff would have releated 
his Challenge, out could not. Dyer 151. 

If Foth Paities challenge the ſeme Juror, 
and the Court fay, Let him be drawn, they 
cannor, after this, releaſe their Challencs, 
Paſeh. y Zac. 1. Vicarirege againſt Ge!fs, 
i Zilſt. 121. 6 792 
" OnePlain- One Demandant may challenge, a!:ho' 
tif chal- the other agrees to the Juror. 10 1/. 5. 1:, 
lenges. Chall. Bro. 191, Fitzh, ;1. 

OnePlain- Formedon by two, - the Tenant cha]- 

tiff agrees lenges a Juror, to which one Deman:!ait 

to a Chal- agrees, and the other not; it was h«!4 

lenge, the that he ſhould not be drawn, and the (4 

other not. vin ſhould be tried, for that it concerns un 
Inheritance. 10 H. 6. 15. Chall. Bro. 191. 
Fitzh. 31. 

In an Appeal by two, the Defendant 
challenges a Juror, and one Plaintiff agrees 
to it, he ſhall be drawn immcdiately, 92411 
in faverem vie. 10H. 6. 15. Chal). 
Bro. 191. Fitzh. 31. 

If a Juror be found favourable again 
any of the Plaintiffs, he ſhall be drawn 
againſt all, for their Title is joint ; other- 
wiſe of a Defendant, for he may bu #4 
vourable to one and not to the other. 9 7. 

i 4. 27. Bro. Chall. 84. 
| One De- In an Afiiſe againit two, who plecade! 


[| fendant feverally, one challenged a Juror ; tic 


chal- Challenge was tried, and he was put out; 


| | lenges, the the other Defendant ſaid he did not cb.- 


| Othernot. lenge him, and prayed that he might be 
ſworn; but the Court refuſed it, for in 
they 
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they ſhould take diverſe Afliſes upon one 
Original. Srerffe: It he who challenges 
and the PlaintiF, are of one Aſent to 
ouit the other of his Challenges 5 ©. what 
Remedy, and if it be a Conſpiracy. $50 
Aſſ. f- 41. Bro. Chall, 134. 

Where two Detendants plead to Iflue 
in Treſpaſs, or the like, and a joint Penmire 
facias is awarded, and on the Challenge of 
one Defendant, the Array is quaſhed, the 
Inquelt ſhall not be taken againſt the other, 
$08; 4. 15 Bro. Crall, 26: 

There were two Defendants, one chal- 
lenges and the other would not ; yet it 
ſhail be tried, and it the Challenge be 
found, the Juror ſhall be drawn. The 
ſame Law of an Indictment of Felony. 
Mich, 4 & 5 Ph. & Mar. AMeor 15, 48. 
+ £4. £75 Comm." 1006-.435H. 8.20, 
4 H. 4. 

FL. and G. being indited for a Robbery 
ſeverally, pleaded Not guihy; whereupon 
one enire facias was awarded, and one 
Panel returned againit both. Thrce of 
the Jury were ſworn againſt both, then. 
T. challenged the four next, without ſhew- 
ing Cauſe or ſaying peremptorily; GC. 
would not challenge them, whereupon T. 
was put from the Bar, and thele tour Ju- 
rors, and as many more as made twelve 
were {worn againſt G. and found him 
Guilty, Held to be & good Trial ; for he 
was not diſcharged, bur ſtood afide ; and 
held 1 fl, 5, 19, b. that though it be one 
Panel, it is ſeveral Inqueſts in Law, and. 
may proceed againſt one only ; contra in 

Appeal, 
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Appeal. AM; 4 & 5 Ph. & M. TDyu 
152. b. 
In an Action againſt three, if the Inqu. | 
be awarded by Default againſt two of thu, 
they have lult their Chailenges;z and vet | 
the inird Challenve a Juror who 1s ray, 
he ſhall be drawn againtt all. 9 L£, 4. ::, 
Gro. Civall. 84. 
When Ju- Juror cannot be challenged after k& !; 
ror cuul- ſworn, except it be for Matter that hay. 


lenged at pened fince. 2 Browil, 275. 
ter {worn. 


(SS) 
G2 
S 


Challenge A Dcfendant may challenge a Juror ht 
after Juror is (worn, for Matter ſince. 21 11. -. :\, 
ſworn, for 2ro. Chall, 9I. | 
Matter If a Juror is challenged for Favour, 2d 
ſince. tried aud tound indifferent, he cannot: |e 
challenged after, and before he is {worn 
for the Hundred, 9 ZE. 4. 16. £0. (i 
835 
[f the one Party challenge a Juror, 
the other don't, and after he who char 
lenged releaſed his Challenge, the other 
may well challenge him. 9 ZE. 4. 16. #": 
Chall. 03. 

Time for It the Demandant challenges a Juror, 
Defendant and when the Inquelt is peruled, an thi 
ro chal- come to him, the Nemandant relealos nt 
lenge. Challenge, the "Tenant may challenge 21m, 
though he did. not challenge him, aud 
has not loſt his lime. $5 H.6, Ss. £7. 

Chall. $6. = 
Tine Defendant challenged a Juror, 
was tried, and afterwards the Plaintiff ct. 
lenged all above, to which the Defenc.: 
would not agree; but prayed that i 
GR 118. 
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bl 

might name them, for it might be that he | | 
ſhould challenge them alſo. Yavoſor: It 17 
is reaſonable; for it the one chall.vprs : 
all above, and the other docs not demand 

their Names, and challenge them allo, 
then he cannot challenge afterwards ; and 
yet when the Cauſe of Challenge ſhall be 
tried, he may releaſe his Challenge againit | 
whom he pleaſes, and the other Party 
ſhall not challenge afterw.rds, bectuſe he | 
did not Challenge him at firit ; and after | 
the Plaintiff releaſed his Challenge. 14 

Hl. 5. 5.  Chall, Bro. 52. 

Firzherbert : It in peruſing the Panel Cannot 
| the Plaintiff challenges a Juror, and after, challenge 
when it is peruſed, ſo 1s the Clerk begins a Juror af- 
again to make the Party ſhew Cauſe of ter Panel 
his Challenge, the Defendant challenges 1s gone 
the ame Perſon, and the Plaintiff will re-tr0'. 
leaſe his Challenge, the Releaſe ſhall be 
accepted, and the Juror ſhall be ſworn, 
and the Nefendant's Challenge ſhall be re- 4 
jetted ;z for if he do not challenge him in 4 
the firſt Peruſal, he ſhall not be ſuffered [1 
to challenge him afterwards. Qnod 1e90 S 
dedixit:; qucd nota, tamen Contrarium, 
2 H.6.8.. 29 HH. 8. 2. Bro: Crall. 2. 
If a Juror be challenged for Matter of Cha!lenge | 
Record, as for an Action depending be- for Matter | 
tween the Party and the Juror, or ſuch of Record. 
ike, the Party ſhall ſhew the Record 
immediately, unleſs it be in the ſame 
Court; and then they will ſend for the 
Record, 43 AY, fe 46 Bro. Chall. 


147. 
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Where the In Treſpaſs brought by Baron and Femzs 
Wife muit the Husband ſurmiſed that he was Scr- 
Join ma yant to one of the Sheriffs ; and therefore 
Chal- . prayed Proceſs to the Coroners : held that 
lenge, th the Wife ſhould Join in the Challenge, 


ondary though the Cauſe proceeded from the Hus- 


from the 220d. Hill. 12 Zac. 1. Wright & Usx' vcr 
Husband ſus Monntton, I BYrownl, 2.34. 
only. 

A Juror was challenged for Malice t9 
After aJu- the Plaintiff, and being tried was found 
ror has indiftcrent, and when he came to the Bar 
been tried to be ſworn, he ſaid, that although 7: 
and found <P11;72riff had been a falſe Harlot 10 /1in, 
indiffe- yer he. <conld do according to Truth 1 
rent, he ";},» Plaintiff; upon which it was prayed 
cannot be \4,..« he might: be withdrawn, for his 
ara pe WS | ard by theſe Words. Fitz/e, 
gain, tho? Ice appeared by theſe Words. Fire/ or: 
he afrer. Gcrt : He has been once tried and fourd 
wards ex- Indifiterent, and therefore he cannot bz 
preſſed tried again; whereupon he was {worr, 
Words of 27 FH. 8. 21. Bro. Chall. 4. 
Malice. . | 

A Juror was challenged and withdrawn; 
Juror upon a Tales awarded and Procels again 
challeng- the other Jurors, he appeared amore: 
ed, after- them and was {worn and tried the Iflur ; bi 
wards which the Judgment was reverſed. 7: 
worn in 42 Eliz. B, R. Hungate verſus Hain 
the Tales. Cro, Fliz. 188. Moor verſus Varg's\ 
| ___ Cyo. Eliz. 430. 
Defendant It was ſaid by four of the Clerks, S. Pr: 
' making ?honotaries, ut viderur, that he again! 
Default, whom the Aſſiſe is «awarded by Dct-u' 
loſes his ſhall not challenge. And it was agrc«M 
Challenge. that if the Plaintiff challenge any Ji 


a 
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«fer the Aﬀiſe is awarded by Default a- 
againſt rhe Defendant, that the Juror ſhal! 
be drawn immediately. 1o F.3. 32, 25 


Aſſ. 31. Bro. Chall. 114. Firzh. Tuqreſt | 
45". 28: Ag. f. 4. Bro; Chall.: 129: | | 
a4 E. 4.1, Bro, Chall. 162. Vide 22 Af. "0 
26. Bro. Chall. 115, % 


If a Man challenges the Array, and it If either 
is affirmed, and afterwards he challenges challenge. 
the Polls, he ſhall ſhew the Caule of his the Polls, 
Challenge each "I'ime immediately, and it after ha- 

| ſhall be tricd before the Clerk has gone Y!NB chal- F 
| through the whole, but the other Party PR. = | j 
| may challenge and not ſhew Cauſe, nor Fan Cru " 
| his Challenge be tryed till the Panel is 6.2 5, 
| gone thro. 19 Af. £.6. 43 Ag. þ. 46. mediately. 
Bro. Craft, 109, 147. 7.45 4- 4t,. 46: 

| Call. Bro. 39, Fitzh. 88. Moor 846. 

| In Treſpaſs againit three, one challeng= 

| ed the principal Array, and it was tricd 

E and found againit him, and then he and 

E another challenged divers of the Polls, 

E where he who had challenged the Array 

| before, ſhewed his Cauſes immediately, 

E but the other went through the Panel 

E withceut ſhewing Cauſe, becauſe he had 

# not challenged the Array ; and afterwards 

} the third Defendant challenged the Array 

E of the Zales; and the firit Triers who 

@ tricd the Array and the Polls tried the 

E Zales, and not new Triers. If a Juror 

Þ be found favourable on the Challenge of 

= one Nefendant, he ſhall be withdrawn, 

& notwith{tanding another of the Defendants 

& would have him ſworn. 33 11.6. 21, Bro. 


WE Call. 16. 
l os If 


y 4 


c 
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» 
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Defendant 
releaſing 
his Chal- 
Tenge to 
the Array, 
thall ſhew 
Cauſe pre- 
ſently, if 
he chal- 
lenges the 
Poll:. 


The Impartiality of 

If in Attaint ſome of the petit Jury 
challenge the Array, and it is found aint 
them, and afterwards others of the Þ:ti; 
Jury challenge the Polls, they muit \}c 
Cauſe preſently. Dyer 201. b. Vide, 
33. H.6.21- 

The Jury remained for Challenoes, an 
fix were ſwore, and therefore 2 */:/; 
was awarded returnable, &c. and at thr 
Day the Defendant challenged one «6: 
them that was challenged betoure. 77: 
an and YVavaſor, then you muſt {}:w 
Cauſe preſently, and for Matter ſince. 14 
H. 75. 6. Chall. Bro. 73. 

It after the Defendant has challeno 
the Array, and two Triers are choſen and 
jworn, and the Jury found to be indiit- 
rent, he challenges the Jurors by the 
Polis, he ought to put in and ſhew th: 
Cauſe of his Challenge preſently ; but :t 
no T'riers are ſworn, he is not to ſh 
the Cauſe of his Challenge, till the Ju: 
rors, who are not challenged, be ſworn. 
And if after ſuch Challenge to the Arr:y 
by the Defendant, and "Trial, the Þ in 
tiff challenges the Polls, he is not to 
ſhew Cauſe till the Panel is perutcd. 
Paſeh.:y Fac. 1.x Bulk, r13; 114; 

The Array was challenged by the I): 
fendant, and two Tricrs were aſſigned ') 
the Court, the Triers were challenc«, 
and the Court aſſigned two others. i'> 
herbert : We will aflign two others, i 
you ſhall not chuſe, but they ſhall bs 
the Triers, for that is the Order 0+ tie 
Law, and he named the third and ti. 


. 
yerF oF? 
0) tahnt 
, - 


Trials by Faries. 


ninth 3 and notwithſtanding the Defendant 
objeted to them, they were ſworn to tr 
the Array z whereupon the Defendant 
perceiving they would affirm the Array, 
releaſed his Challenge and challenged 
the Polls. Firzherbert - He ſhall ſhew 
| Cauſe immediately, this Releaſe of the 
| Challenge is a good Trial againi(t the 
Netendant, for he contefles his Chal- 
| lenge to be falſe; and this is ſtronger 
againſt him, than if it had been deter- 
| mined by the Triers. 27 11. 8. 26. Bro. 
| Chall. 6. 


I. ESD 


TADSLA4 


Age. 
M E N of above ſeventy Years, or un- 


der twenty-one Years of Age, not 

to be put on Juries, Page 9, 34, 36,11; 
In a Writ De aetare probanada, every ]u- 
ror ſhould be of the Age of forty-two 


years at leaſt, 1 

One of eighty Years not to be returned 

on a Tales, 91 
Altens, 

Not to be ſworn on Juries, $33,115, 5:5 

Nor on a Tales, | Vi 

Except on Trials per Medtetatein Ling! 8”, 


, | 34z 95, 40 

And then want of Frechold no Cauſe 0! 
Challenge to them, 54,14 
Of Trial fer Medieratem Linguac, where 
an Alien is a Party, 1.45 t0152 


Q1iticht 


Anticnt Oemeſne. 


Tenants of Antient Demeſne not to be re- 


turned on Jurics, Page 57 
Apothecaries, 
Where not to be returned on Jurics, ;8 
Attaint. 


Juries guilty of piving » falſe VerdiQt, pu- 
niſhable by Attaint, i185 


The Judgment in Atrtaint, thid, 
At Common Law, or by Stat. 2:3 ZH. 8. 

186 
The Trial is by twenty-four Jurors 187 
In what Ceales an Attaint lies, 158 


Attatnted. 


Perſons attainted of Treaſon, Felony, Ec. 
not to be returned in Juries, 32,123, 
327 


Nor on a Tales, 97. 


Attomies. 


Attornies and other Officers and Miniſters 
of the Courts at Weſtminſter, privileged 


from ſerving on Juries 57 
Vide 97, 282, 


Lattel. 
What Matters are now triable by Battel, 


253 
.Q4 The 


ATABLE. 
The Manner of it, Page 284, 155 


Blind. 


Blind Men not to be returned on Juric«, 
Dy %s$ 


But if they have Underſtanding, may be 
returned on a Tales, "gf 


Challenges, 
The Nature and ſeveral Kinds of Cha!- 


lenges, JS 
Hearing Evidence on a View contrary tc 
the Rule of Court, a good Cuulc & 
Challenge, x 
A Juror my be challenged, notwithſtand- 
08-8 Views: "6 
He who challenges. for Kindred, mui} 
ſhew in what Manner they are of Kin, 
329 

But if the Kindred be found, though in 
_ a different Manner, it is ſufficient, 1/7, 
Who may challenge, 329 
One Plaintiff challenges, the other not, 354 
One Detendant challenges, the other no, 
thi, 

When the Plaintiff ſuggeſts Matter of prin- 
cipal Challenge to the Sheriff, and prays 
Proceſs to the Coroners, if he deni:s 
this Matter whereby Proceſs gors to the 
Sheriff, the Defendant ſhall not chal: 
lenge the Arrray for that Matter, 259 
Before the Venrre Facias awarded, 44,155, 
132, 2869 to 295 

To the frray, 40, £c. 99 to 107, 295 to 
a1: 


Whether 


=. 


\ 


A 1 ABLE: 


Whether he who has applied for a ſpecial 
Jury may challenge the Array, Page 68 
Conſanguinity in ſeveral of the Jurors, no 
Challenge to the Array, 330 
Challenge to the Array, for that the She- 
riff 1s within the Plaintiff's Diltrels, the 
Defendant may ſhew ſeveral Particulars, 
ibid. 

When the Plaintiff prays Proceſs to the 
Sheriff, he ſhall not challenge the Array 
for any Matter that then lay in his own 
Knowledge, 53T 
Array made by Eſliers may not be chal- 
lenged, 352z 
Challenge to the Array for Matter fince, 
hid. 

No Challenge to the Array of the Zales, 
after Challenge to the Polls of the 


principal Panel, 223 
Array challenged by both Parties quaſhed, 
| ibid. 

Peremptory Challenges, 107 to 114 


Whether ater Challenge for Cauſe, 134 
To the Polls, 21 to 40, 107 to 125, 312, 


ES 6--. 
Want of Freehold, &c. a good Cauſe of 
Challenge, | 25, Cc. 329 
A Juror challenved by both Parties ſhall 
be drawn without being tried, 353 
for Default of Hunarcidors, 125, 309 
When to be taken, | 134 
For or againlt the Kg, 128, &c. 
At what Time a Challenge is to be taken, 
152 
Challenge to a Juror after ke is ſworn, £35, 
339 


Vhen the Defendant is to challenge, 7/1. 
Q-'5 Nor 


A TABLE. 


Not after the Panel gone thro', Poge ;:+ 
When the Party ſhall ſhew Cauſe imm-.. 


diately, 135, 339 to 441 
Of Trying Challenges, 16 
Clergymen, 

Not to be returned on Juries, INT 
Clerks. 


Attainted, not to be returned on a T7!!:; 
97 


"Their Duty in preparing Liſts of Perſons 
qualified to ſerve on Juries, 46, &c, 
Penalty for inſerting Perſons not qualifi-0, 
35, 4) 

And on their Negle& of Duty, 4) 

Cozoners, 

Not to be returned on Juries, ;8 
May be impanelled on a Tales, 97 
When they are to return Juries, 49 to 45, 


309 to 512 
See Title Challenges before the /nire 
and to the Array. 


Co2pozations. 


Capital Miniſters of a Corporation may be 
returned on a Tales, v7 


Colt: 


A TABLE. 


Cotnſello2s. 


Not to be returned on Juries, Page 37 


Countics Palatine, 


Of returning Jurics in them, 54 
Tales in x6 89, 90 
Criminals, 


Perſons attainted of Treaſon, Felony, &9c. 
not to be returned on Juries, 32, 123, 


327 
Nor on a Tales, 97 
Cuſtoms of London, 
How triable, 281 
Deaf. 
Deaf men not to be returned on Juries, 9, 
_ 34 
Nor on a Zales, -97 
Ocmurrer, 
To Evidence, 214 
Deacons. 
See Clergymer, Þ2ietts, 
May be returned oa a 7 ales, 97 


Diſtringas 


A TAVDLE. 
Oiſtringas Jurato2es., 


(.!12uſe to be inſerted in it, Page 53 
The Reaſon and Nature of this Writ, Ms 


& Cc. 86 
DOumb, 


Dumb Men, if they have Underſtanding, 
may be returned on a Tales. v5 


Embaacery, 


What it is, and how puniſhable, 202, 2c+, 


CEſlio2s. 7” 


When to be appointed for returning a Jury, 
41 
Array made by them not to be challenged, 


Evidence. 


What ought be given in Evidence, 2 
On the General Ifue, 2 


Erxcommunicated JIerſons. 


Whether Excommunication be any Objec- 
tion to a Man's being ſworn on a Jury, 


$5.133 

Perſons excommunicated may be returned 

ON a Tales, | G7 
Foreſters. 

Not to be returned on Turies, 38 

May be impancllcd on a Zales, 97 


Freehold, 


A TABLE. 


Freehold. 


In what Caſe a Juror ſhould have a Free- 


hold, and of what Value, Page 10, 23, &c. 


O12and Jurics, 
See Jurics. 
Dabeas Copoza Juratozum, 


Clauſe to be inferted in it, 5 


3 
The Reaſon and Nature ir this Writ, 59, 
£7, $6 


I»igh Conſtables. 


Their Nuty as to preparing Litits of Per- 
ſons qualified to ſerve on Juries, 47, &c. 
Penalty on their Neglect of Duty, 49 


1und2ed02sS, 

What Number ſufficient, 22 
Challenge for Default of androgens 125, 

399 
When to be taken, 13+ 

Jew. 
Had Trial by Medietatem T.inguac, 166 
_ Inditments, 

Vhere void for a Default in Grand Jury, 6 


I 5, 9. 
By 


RA TABLE, 
By what Number to be found, Page 4, Ti 
<0 


Infamous Perſons. 


Not to be returned on Juries, 32, 123, 52) 


Tnfants. 


Not to be returned on Juries, 9, 34, 3s, 


115 
Nor on a Tales, $7 


Jnfirm men. 


Not to be returned on Juries, 9, 54. ©: 


y? 
Inſpetion. 
Trial by InſpeCtion, 2*3 
Judicial Boyſel, 
Old Method of Trial, _ IS 


JTuries and Juro!2s, 


The ſeveral Kinds of them, | 

Their Office to determine Matters : 
Fact, 

Their Number, 

Grand Furs, 

By whom to be returned, 

Of what Perſons they ought to conlilt, 9 


Of what Eitate or Subſtance, 'Þ 
Men of the ſame County, | "i 
Their Number, 12 


Their Oath, 1: 
'T net 


A TABLE. 


Their Method of Inquiry, Page 13 , TC. 
Their Duty, and the Truſt repoled in 


them, 15, &c. 
Petit Furies. 
Their Uſe, 19 
Their Properties, 21 
Of the ſame County, ibid. 
On an five out of two Counties, 22 
What Eſtate or Subſtance a Petit Juror 
ought to have, 23, £5C. 
Of what Perſons a Petit Jury ought to 
conſiit, 31 


See Challenges to the Polls, in toto. 
Who are exempt from ſerving on Petit Ju- 
rics, 34 tO 40. 
Who is to nominate and return a Petit Jury, 
40 
Sce Challenges to the Array, in toto. 
Of preparing Liits of Perſons qualificd to 


ſerve, 46 
Penalty for inſerting Perſons not qualified, 
55, 49 

Of returning a Panel, 8x 
Remedy for Perſons inſerted who are not 
qualified, | 48 
Of the Jury Procels, 51, ©. 
The Number to be returned, 52, 53, $2,83 
Ot ſummoning the Jury, 4, 77 
Kow long "Time before the Time they 
are to ſerve, - 7.7.78 
Puniſhment for taking Money to excuſe 
Perſons from ſerving, 78 
None to be ſummoned but ſuch as named 
in the Mandate, 78 


Vhat Number of Jurors to be returned, $2 
What Number to be ſworn, | d.þ 


| 
| 
| 


AT'ABLE 


What Number may be granted on a 7, 
Page 94 
Of Drawing and ſwearing the Jury, 151, 
165, 166 
When of two Counties, T1 
On Trial per Aeaieratem T.inguae, Wd, 
Penalty on Juror not appearing, 152, 145 
Within what "Time a Perſon who has ſerved 
on a Jury is compellable to ſerve again, 
7d, 79 
Names of ſuch to be regiſtred, "9 
Methods of trying Facts, 154 to 166 
Of withdrawing « Juror, 165 
To be kept without Meat and Drink, &c. 
till agreed on their  FIvYs 168 t0174, 
Iy5 
Exceptions, 169, 172,196 
Fineable for eating, E&c, ib, 
Where it ſhall avoid their verdi&, it, 
May eat after a private Verdict, 171 
Miſdemeanors committed by Jurors, 1*; 
to 201 
Not appearing, or withdrawing aa 
©..." Verdict, 
Refuſing to give a Verdict, 
Giving a faile Verdi&t, \ 
Giving their Verdict before they were &l 
agreed, ------ 192 
Agreeing to find the Defendant guilty, 4nd 
if the Court diſliked that Verdict, tlcn 
to find him guilty, 1y3 
Not agreeing, may b-. carried a.ter the 
Judgcs in Carts, 151 
Caſting Lots for their Verdict, 174, 154 
Taking Matter of Evidence with ihem, 
after they are gone from the Bar, 17 
XC, 
Hearirg 


A TFADE E 


Hearing Evidence on a View contrary to 


the Rule of Court, Pave 15 
Money given tO a Jury, 180 
Whether they may take any Reward tor 

their Trouble, 182 


How far they are puniſhable in their ju- 
dicial Capacity, fur finding contrary to 
Dire&tion of the Court, or what may 


{eem full Evidence, 197 

0! Embracery and other Crimes, with 

Regard to Jurors, 202 tO 205 

Of ſtriking a Juror, 204 
Special Furs, 


Oi appointing and returning them, 543,66 


Fury of Matrons. 


When impanelled, and their Duty, 36, 
TOOy TEN 


Juſtices of Gaol- Delivery. 


Of returning a Jury before them, 55, 56, 
i £c. 


Juſtices of JNiſi Pius, 


Their Power, &9c. 62 


Juſtices of Oyer and Terminer. 
Of returning a Jury before them, 55, 56, 


EEC. 
nights, 


c. WOna Tury, 22,25 


A 1 AB LB. 
Cauſe of Challenge, @Page 1or, 3cS, 3:9 


London, 


What Eſtate requiſite in a Juror to ſerve 


at Niſt Prius in London and in NHizgh 
Treaſon, | 24, 31 


No Trial at Bar in London, (0 
Cuſtoms of London, chow triable, 2$1 


Lunatics, 
Kot to be returned on Juries, 0,4 
| Matrons., 
When a Jury of Matrons ſhall be IM Pa- 
.- nelled, - 36, 160, 161 
Mredictas Linguae. 
SEE Trials, 


_ Mute. 


Men who are Mute, if they have Under- 
ſtanding, may be returned on a 74s, 
91 

Of ſtanding Mute and refuſing to plead, 


109, Ilo, &c. 162, &C 


New Trfals. 
See Trials. 


Jailt 


NA 1 BL EF, 


Niſi JÞ2ius. 
Of the Writ of NZ Prius, Page 59 


Trial at Ne Prins, 163 
Dath. 
Of a grand Juror, 12 
Explained, 17 
Of the Bailiff who has the Keeping them, 
14, 158, Gt 
Oath of a Petit Juror, I56, 164 
(f a Witneſs, | 157,158,161 
Of a Jury of Matrons, 161 
Ot a Jury to try one who ſtands mute, 163 
Old Men, 
Sec AgC, 
Oweal, 
014 Method of Trial, 287 
Outlaws, 
Not to be returned on Jurics, 6,11, 12, 23, 
bole? I23, 327 
Nor on a Tales, 97 


Pain fort {t Dure, 109, ITo, Wc. 


Palatine. 


See Counties Palatine. 
Panel. 


AT AB LE. 


Panel. 
The 'Meaning of the Word, Pace 51 
Of returning a Panel into Court, " 
When Pritoner intitled to a Copy of th 
Panel, "43.27, 01 
Parlſament, 


Whether a Member of the Houſe of Cum: 


mons may be impanelled on a Jury, 


Jcers, 
When tried by their Peers, 1} 
When a Peer a Party, a Knight Bo be 


on the Jury, 25, 191 
Not to be ſworn on a Jury, $7,115 


Pettt Juries. 
See Jurfes, 
Plicſts, 
See Clergvymen. 
May be returned on a Tales, 2 
Ptivate Uecrdits, 
See CletDitts, 
P1ivilege, 


From ſerving on Jurics, IH Tide *9 


Quakcrs. 


A FAD LE 


Quakers. 
jhether to be returned on Juries, Page 
| 39, 97 
Reco2d, 
[rial by Record, 278 
Dailo2s, 
ot to be returned on Juries, 39,97 


Scrjcants at Law. 


hen to be impanelled on Juries, 537, 97 


Shreritt. 


iis Nuty in returning Jurics, 4,42 to 45 


! one of two Sheriffs be a Party, 42 
0 return Perſons inferted in Litts pre- 
pared by Conltables, 46 
it a Juſtification to him, 50 
enalty on returning others, ibid. 


waity for taking a Reward for exculing 

any Perſon trom ſerving on Juries, 78 

0 reviſter the Names of Perlons ferving, 

*y pive 4 Certificate graris, 79 

» Wis be rerurned by the Coroner on a Tales, 

97 

nen the Sheriff and when the Coroner 

hz} return the Jury, ſee Tit. Challenge, 
vetore the Verire, and to the Array, 


Soldiers. 


+ {icers not to be returned on Juries, 38, 97 


AF ABLE 


Spccial Juries, 
Sce JUrLies, 


Stat. Weſtm. 1. 


Statutes, 


Weltm, 2. Cc. 30. 
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9, II,21,34, 52,0; 


Pare r11 


\ 9, G1 


A TABLE. 


Stat. 33 H. 8. c. 23. Page 25,28, 1.8 

34 H. 8. 85 

35-11; 8;c. 4 39 

$324, 8-06; 22,125 

F. 6. 89 

0. 7. / 93 

CV. 30 

1,2 P.M. c.10o. 27, 108, 147 

4; 5.F:; M:c.c4 3. 89 

s Eliz.' Cc: 9. 220 

C3 &s 32 

Ci 25; 89 

18 Eliz. Cc. 9; 6:2; 2; 89, 90 

13-El1z. C;1-25 69 

25 Eliz. c. 6. 225-28, 30, 125 

19 DLSE4.<0 2. 29 

36 & ' By 208 i on 195 

1 W.M. Sefl: 2.:c; 2 27 

4,5 W. M. c: 24: 29, $0.21, 47 

WES 23 

d. 18, 24, 92 

0.1.9. 24, 99 

d. 29, YO 

CRE, 35 

CW, MM. c.4. 8.3, 4 39 

; 7,0: W-3. 0 3: 4, 27, 82 

; 1 : 60 

C21 .-- 39 

38} 3 al SP 72, 86 
S. 25 

9.3; | or 

C 4. 34, 36, 45 

£ Cote 78 

q gd. 6. 35, 50 
l' 6. 9; 

| Pp 8. IO, Iz 
_ Q. 9. 


Stat. 


A TABLE; 
Stat. 7, $ W., 3. c. 32. 6. 10. Page 


Cd. 11. L 

C. 34. 0. 6. oP) 

1 Ann. St. 2. c. 13. 6.3. 1,1 
3:4 Ann. c. 18.6.5. 34,36, 4:44 
4, 5 Ann. c. 16. 22,125 


| C. 8, 4 
to Ann. c. 14. 6.6. 11,51 
3 Geo. 1. c.15. g. 8. 2: 
9 Geo. 1. c. 8. J 

12 Geo. 1. c. 37. 7 
3 Gro. 24:0. 25 6.: 1. — 

6. Zo 3 5z 4), 52 
$3, il 
0. 4- "0 
C. 5. C 
C. 6. j 
0. 7. 43 
0. 8. 54,04 
d. 9. 54,4 
d. 10. 55, 34 
6. II. I 51 
S. 13; 1:53 
6. 13. I 52,191 
6-14 ' 
yd. 15. ( 
6. 16. 6 
0. 1:74 6) 
6. 18. [ 
\. 19, | = 
1-30 :4 
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6 Geo. 2. Cc. 37: 24 
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ATABLE. 


Surgeons. 
Where not to be returned on Juries, Page 
3 
Tales. 


What Eſtate required in a Juror ſerving on 

a Tales, 2 24 
Tales at Common Law, 88 
Tales de circumſtantibus by the Statute, 89 
| to 98 
In what caſes grantable at this Time, gy 
What Number may be granted on a 7 ales, 


| 94 
Principal Panel challenged for Kindred in 
the Sheriff, whether the Array of the 


Tales made by the new Sheriff ſhall 
ſtand, 330 


Treaſon. 


On Indiatment for Treaſon, Priſoner to 
have a Copy of the Pane], 4, 27, 60, Gt, 


| | 2 
Priſoner ſtanding mute in Cale of High 
Treaſon, | III, 112 


Method of Trials in High Treaſun, 154 


Trials. 
Method of it on IndiAment for High Trea- 
fon, -- - | 154, 9c, 
At Nie Prins, 163 
Of putting off Trial for a Default of the 
Jurors, a Party or Witneſs, 86 
Trial at Nifi Prins, the Nature of it, and 
when to be granted, . 59 tO 64. 


Trials © 


A TABLE. 
Trials at Bar, of granting them, Page 6; 
Not in Lonaon, 69 
Of returning J uries for them, 53 
Trials per Medietatem Linguae, in what 

Caſe, 34, 146 
Want of Freehold no Cauſe of Exception 
to an Alien on the Jury, 23, 99 
Of Arps, the Jury, 16 
A Jew tried fer Medieratem Linguae, 165 
New Trials, when firſt granted, 262 
In Reſpe&t of what AQion, 265 
Hard Action, 266 
Detence tending to defeat a juſt Debt, :4; 
In a criminal Proſecution, 208 
Afﬀter Dezfence at the firlt Tia), 259 
For one where ſeveral Defendants, 2:70 
For ObjeCtions to, or Miſdemeanors in the 
Jury. thid. 
For that a Witneſs was abſent, or of ill 
Fame, 271 
Proper Evidence rej<&ed, or improper E- 
vidence admitted, 
For new Matter diſcovered ſince, 
For exceſſive Damages, | 273 
Becauſe the Verdict was againſt Evidence, 
274 
Where the Judges Certificate neceſſary, 1/14. 
When to be moved, 275 
Various Methods of Trial, 
By Record, 
By Inſpection, 
By the Biſhop's Certificate, 
Trial of the Cuſtoms of London, 
Trial by Wager of Law, 
By Parol Proofs, 
By Officers of the Court, 
By Battle, 


ATABLE. 
By Ordeal, Page 287 
Judicial Morſel, ibid. 


Cenire Factas. 


Of iſſuing it, FI 
Venire Facins by Proviſo, 69 
When to be awarded to the Sheriff, when 

to the Coroners, and when to Eſliors, 


40 to 45 
Of the Jury Proceſs before Juſtices of O- 
yer and Termincr, &c. 56 
Of the return of the Venire Facias, 86 
Venire Facias de novo, 72, 86 
Cerdits., 
In Reſpe& of the Time laid in the Iflue, 
255 
In Reſpe& to the Place, 239 
Muſt find the whcle Iflue, 239 
A Jury can't find the Intent of a deed or 
Will, ibid, 
Nor contrary to what is agreed to by the 
Parties, ©. 240 
The Verdict muſt be direct, and not ar- 
gumentative, 243 
Muſt be certain, | 244 
Of Special Verdict, 245 
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